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PROPOSED AMENDMENT TO TR AN SPORT ATIOxN ACT, 1920. 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Tuesday, May 16, 1922. 

The committee met at 10 o'clock a. m., Hon. Samuel E. Wlnslow (chairman) 
presiding. 

The Chairman. The regular business now in order will be the consideration 
of H. R. 8131 and the further consideration of H. R. 6861. The status of the 
consideration, as the Chair ufiderstands it, subject to correction if necessary, 
is that the proponents of the bill have presented their case as fully as the 
committee knows of any desire to have it presented, with the single exception 
of an opportunity being afforded by arrangement with Judge Cowan, of Texas, 
to come here on notice to make his statement. The proponents were allowed 
all the time they wanted, and the Chair assumes that an equal privilege will 
be extended to the opponents, subject, of course, to the discretion of the com- 
mittee If the presentation should seem to be long. The Chair is not aware of 
any particular order of procedure in respect of calling witnesses for the op- 
position. If there is anyone here who could properly speak for those who mean 
to come in opposition and will do so, it will help the proceedings. 

Mr. Thom. Mr. Chairman and gentlemen, I, of course, do not know whether 
I can speak, for all those who desire to be heard, but I can speak for a number 
who do. We shall have a number of witnesses. I do not suppose that the 
committee is interested in knowing in just what order they will appear; in 
fact, I do not know absolutely myself ; but our first witness will be Mr. Howard 
Elliott, who is chairman of the Northern Pacific and a member of the execu- 
tive committee of the New Haven. 

Before Mr. Elliott begins may I ask the Chair, in respect to the action just 
taken by the committee, about to-morrow? Am I to understand from that that 
we need have no witnesses present to-morrow? 

The Chairman. The Chair, of course, has no more light on the subject than 
Mr. Thom, but, so far as he dare with propriety to make a suggestion, it 
would seem as if 15 minutes ought to be enough for iis for executive session if 
the question of postponement of the mileage bill is the only matter involved; 
but in order to make the suggestion of time to be worthy of more serious con- 
sideration than the Chair's own judgment, I think it would be well to take an 
expression from the committee as to whether they support the Chair's opinion 
that 15 minutes will be long enough. If there is anyone who has objection to 
that point of view, wiljl he kindly indicate it in some way? 

Mr. Ha WES. I am quite sure it will take two hours. 

The Chairman. Does the gentleman assume we are going to discuss the merits 
of the bill or merely the question of postponing consideration of it? The 
Chair's idea was that the question of postponement was really the one involved 
and not a discussion of the bill. 

Mr. Thom. May I be permitted just a word of explanation? I had assumed 
from the notice given hy the committee that we were to appear here this 
morning and were to proceed for four days each week. I understand that the 
meetings of the committee included all the secular days of the week except 
Monday and Saturday, and in consequence of that assumption on my part — 
which I realize is not warranted by any authority of the committee — I made 
certain commitments to certain people in respect to their appearance which I 
will now detail. After Mr. Elliott I have agreed to put upon the stand Mr. 
Harry A. Wheeler, of Chicago. Then on Friday Mr. Markham, president of the 
Illinois Central, will have to be in town on another matter, and I promised 
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him he should go on on Friday. Now, that was merely so far as I could promise. 
I had no authority to do that; but assuming I could control the time, I have 
made these commitments, and I merely want to state that to the committee. 1 
believe that Mr. Markham is to be in town at a dinner to be given by the Presi- 
dent Saturday night, and he telegraphed me and asked me would I put him on 
on Friday, and I telegraphed him that I would ; that is, of course, so far as I 
am concerned. I merely wanted the committee to understand the situation so 
far as I know it. 

The Chairman. Gentlemen, if there is no objection, we might proceed with 
this hearing and see what to-morrow brings forth. 

Mr. Thom. Mr. Elliott, chairman of the Northern Pacific and member of the 
executive committee of- the New Haven Railroad, will be our first witness. 

STATEMENT OF MB. HOWABD ELLIOTT, GHAIBMAK OF THE 
NOBTHEBN PACIFIC BAILWAY AND MEMBEB OF THE EXECU 
TIVE COMMITTEE OF THE NEW YOBK, NEW HAVEN & HABT- 
FOBD BAILBOAD, NEW YOBK CITY. 

Mr. Elliott. Mr. Chairman and members of the committee, I will ask the 
clerk to give each one of you a copy of three little maps, because you can perhaps 
follow what lam going to say better with those* before you, and at the risk of 
being personal for a few moments, I want to state nay railroad experience 
because it will give you some ideas as to what I have been doing and how that 
work has brought me to certain conclusions. 

The first map in front of you is one of the Burlington System, with which I 
was connected from 1880 to 1903. That system now operates in 11 States, and, 
really, in 12 States, because it crosses the Ohio River to Paducah, Ky. It has 
lines from Chicago clear out to Denver and Billings, and Chicago to the Twin 
Cities, and Chicago to Paducah, Ky., and Chicago to Kansas City, and then 
from St. Louis to all those places. It does a very large miscellaneous business 
of all kinds in those 11 States. 

Then, the next map is a map of the Northern Pacific, which goes through seven 
States and also to two points in Canada, one at Winnipeg and one at Vancouver. 
I was connected with that road as president from 1903 to 1913, and participated 
in much of its improvement and development. As you will see from that map, 
it goes from the head of Lake Superior and from the Twin Cities through to the 
Columbia River Basin, Puget Sound, and Portland, and does a very large mis- 
cellaneous business, to a large extent interstate, except that in Minnesota and 
Washington some of the wheat moving is intrastate, Minnesota going to Minne- 
apolis and Duluth and Washington going to Tacoma and Seattle. 

Then I went to the New Haven road ,at the request of friends in the East, to 
see what I could do to help a difficult situation there, and was the chief executive 
officer of that company for four years, from 1913 to 1917, when I became rather 
overtaxed and was advised to not carry quite so much sail. If you will 
examine the map of the New Haven, you will see that that road goes through 
four States, small States, and the great bulk of the freight business on the 
New Haven system is interstate. As you know. New England is a great manu- 
facturing region, and it necessarily has to bring in its raw materials and much 
of its food from outside, and it ships its manufactured products very largely 
beyond the confines of New England. 

I came back to the Northern Pacific again in 1917 as chairman and chief 
executive officer of that company, and I am guiding the destinies of that com- 
pany as one of the board of directors that make up the organization to carry 
on its affairs and also as a director of the Chicago, Burlington & Quincy, as 
the Northern Pacific owns one-half of that property. 

So my experience has been of such a nature that I have become more and 
more impressed with the fact that these great carriers that are serving the 
public are interstate in character. The State lines have no bearing on the 
everyday affairs of these great companies. A business man going into any 
occupation in any of these great areas served by these railroads does not figure 
on the State he is going into, but he considers his general location based on the 
service and rates he can get on the railroad which may serve him. 

It is somewhat difficult to state exactly how much of the business of any one 
of the carriers is interstate and how much intrastate. In a general way, in 
the Nation, the statistics? so far as they have been able to make them, show 
that about 85 per cent of the freight business of the Nation is interstate and 
15 per cent intrastate. The passenger business being somewhat different In 
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character, it is estimated tliat about 50 per cent of the passenger business is 
interstate and 50 per cent intrastate. 

The Chief Justice in his recent decision used the figures 80 per cent for freight 
and 50 per cent for passengers, but, as I say, it varies very much in different 
States. In the State of North Dakota a few years ago there was quite an 
important case, Itnown as the lignite case,^ and the figures then made up 
showed that only 3 per cent of the total freight business of North Daltota was 
intrastate, all of the rest of it l^eing interstate. So I have come to the conclu- 
sion myself, after this experience I have briefly outlined to you, that the health 
of the country as a whole and the health of all the people means that we nTust 
look at the railroad questions from a national standpoint and not from the 
divergent and conflicting and sometimes narrow views of the different States. 
I have stated that on numerous occasions. 

In January, 1919, I testified before the Senate committee, when we were 
discussing the present Esch-Cummins law, that the Federal power must be 
supreme in cases of doubt, and in a public address at the Chicago Commercial 
Club, where there was a sort of forum about this railroad situation, on March 
8, 1919, I said, again, " in cases of disagreement between State and Nation the 
national authority must prevail." 

The Chief Justice himself, only on February 27, 1922, touched on that 
national viewpoint when he said, in his Wisconsin rate case decision, as 
follows : 

" Congress, in its control of its interstate commerce system, is seeking in the 
transportation act to make the system adequate to the needs of the country by 
securing for it a reasonable compensatory return for all the work it does. The 
States are seeking to use that same system for intrastate traflSc. That entails 
large duties and expenditures on the interstate commerce system, which may 
bnrden it unless compensation is received for the interstate business. Con- 
gress, as the dominant controller of interstate commerce, may, therefore, 
restrain undue limitations of the earning power of the interstate commerce 
system in doing State work. The affirmative power of Congress in developing 
interstate commerce agencies is clear." 

Again, there was a meeting here within the last 30 days of a committee 
of the Interstate Commerce Commission and a committee of the National 
Association of Railway and Utilities Commissioners for the very wise purpose 
of trying to arrive at a basis of helpful and friendly cooperation between the 
Interstate Commerce Commission and the various State commissions, and they 
laid out a modus vivendi which is all in the right direction. I want to cail 
your attention to some language in that statement which was made upon May 
3 and signed and assented to by representatives of the States and Nation: 

"The prime essential to such cooperation is realization of the nature and 
difficulties of the common problem. The State commissions realize that the 
railroads form a national transportation system which is not split into parts 
by State lines and that the public interest demands a rate structure. State and 
interstate, as siinple and harmonious as practicable." 

Mr. Johnson. Mr. Chairman, is it the purpose of the Chair to let the gentle- 
man finish his statement without interruption? I have a very important 
question, or a question which I regard as very important, to ask at this 
juncture. 

The Chaibman. Has the witness any objection to interruptions as he pro- 
ceeds? 

Mr. ElLLiOTT. Not at all ; do whatever you like. 

Mr. Johnson. The representatives of the railroad commissions of the 
different States who appeared here a few days ago in response to a question 
from me said that it was not the purpose of the State commissions in signing 
that agreement to interfere in the least with the Sweet-Hoch bill now pending 
before this committee. 

Mr. Elliott. Is that a question to me. 

Mr. Johnson. Yes, sir. 

Mr. Elliott. I could not answer that because I do not know what those 
gentlemen said to you. 

Mr. Johnson. It was not said to me but was said to the committee. If that 
be true, then, what you are saying or what Vou have just said would have no 
bearing at all on the case now pending before this committee. 

Mr. Elliott. Well, I think it has this bearing, Mr. Johnson. I am trying 
to bring clearly before you that as a business matter, not discussing if from a 
lawyer's standpoint at all, but as a business matter the great development of 
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the transportation agencies of the United States for a number of years and 
more so, in my judgment, in the future, must be along national lines rather 
than along State lines, and these gentlemen did join in stating that the State 
commissions realize the railroads form a national transportation system- which 
is not split into parts by State lines, and that the public Interest demands a 
rate structure, State and interstate, as simple and harmonious as practicable. 
In other words, they did admit that we have a national transportation system. 
Now, when you come to regulate it, there is another question arising, and I 
will try to show you later on that in my judgment, where there is a conflict 
between the natural and proper desire of a State to -protect what it conceives! 
its interest and the Nation in its desire to protect the interests of all, I, as 
one, think the Nation should be supreme. 

The railroad executives as a whole, Mr. Chairman, by force of the drift in 
this country toward nationalization of some of these great agencies, have 
practically as a unit come to the conclusion that if you are going to have a 
first-class, adequate transportation machine, to serve all the people of all the 
States, and all the United States, you have got to have somebody who is supreme 
in this regulatory question, and that somebody must be the Nation rather than 
48 independent bodies with no head to tliem. 

Now, I want to give "you a few examples that have come within my own ex- 
perience showing the result of independent action by State, and how it has made 
confusion and how it malices barriers to the highest development of what we 
all want, namely, a first-class piece of transportation machinery to serve the 
public. These examples have all come under my own observation in the work 
I have been doing in the last 30 years, and while I will give you some illustra- 
tions, a hundred more could be given. 

Some of you are familiar with the New England situation, and I will give 
you just two simple cases there which emphasize the point I will make. In the 
summer of 1920, after the transi)ortation act became the law, the railroads by 
request of the Interstate Commerce Commission were asked to present their 
views as to what they thought was necessary in the way of changes In the rates 
so that the transportation machine as a whole could be sustained and could go 
ahead and do its work. There were prolonged hearings and the Interstate Ck)m- 
nierce Commission finally, as you know, made an order in regard to tlie various 
rates in various parts of the United States. Among the orders was one increas- 
ing the passenger fares all over the country by an amount of 20 per cent ; 
that is, not only the local fares but commutation and family trip tickets. The 
New York State commission, however, refused to allow the lines in New York 
State to make that advance on intrastate commutation tickets and family trip 
tickets; and if you will look at the map of the New Haven system you will see 
that the Sate line of New York runs up nearly to Greenwich, Conn., so that the 
commuters on the New Haven road from Greenwich and points north had their 
ratf s raised 20 per cent, while the commuters on the New Haven road from 
Greenwich south into New York, under the order of the New York State com- 
mission, did not have their rates raised. 

We finally got an injunction, so that the New York man is still paying the 
higher rates, but he gets a receipt in each case, so that if, when this thing Is 
finally thrashed out, he has. paid too much he will get his money back.; but the 
man riding into New York City over the New Haven road from Connecticut 
rides in exactly the same car, over the same rails, into the same terminal as 
the man who rides from New York State, and yet the New York authorities 
say to the New York man, *' You should only pay so much," and the Nation 
says to the Connecticut man, " You must pay so much." Now, if the New 
York State authorities will prevail, there will be an annual loss to the New 
Haven road on that one class of business of something like $400,000 a year. 
In other words, the State of New York would make a favored class of the 
New York commuter, a very nice thing for him, but, as I have said, he is 
riding in just the same car as the Connecticut man, and if he is going to be 
saved $400,000 by being in a favored class, that amount of money which is 
necessary to sustain the New Haven road and make it an adequate carrier 
will have to be imposed on some other class of business. It is not a fair 
thing to say to the Connecticut man that he must pay more and let the New 
York man pay less when exactly the same service is given to both of them. 

Now, there is another situation running into Boston, very similar in charac- 
ter, where by legislative enactment within a 15-mile zone of Boston there are 
very low so-called trip tickets. A man can buy a ticket from Boston out to 
Sharon, a little way out of Boston, and he can buy another ticket from Sharon 
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to Providence or from Sharon to New York, and he can cut the through rate 
from Boston to Providence or to New London or New Haven or New York, the 
through rate being made by the Nation through the order of the Interstate 
Commerce Commission and the 15-mile zone rate being matie by the State of 
Massachusetts ; and the transactions are very large. There is so much travel 
on the New Haven road that people take the trouble to do that very thing, 
and it is estimated that about $500,000 a year is lost to the New Haven road 
by that operation. So tliere Is another conflict, and that has got to be made 
up somewhere, and somehow or other the shortage of $500,000 has to be put 
upon some other class of commerce, presumably interstate commerce. The 
action of the State, therefore, creates a burden on interstate commerce. 

Now, take the C. B. & Q. map which I have marked for you there. As I 
have said, I was on the C. B. & Q. from 1880 to 1903 and went through all the 
departments and am very familiar, especially with the freight and passenger 
situation on that road. If you will look at the map you will find some red 
circles, one around St. Louis, one around Kansas City, one around Hannibal, 
Mo., one around St. Joseph, Mo., one around Omaha, and one around Council 
Bluffs. The rate structure has grown up in the Middle West through the 
friction of business over a long term of years and is such that the rates from 
the Mississippi River, St. Louis, Hannibal, Quincy, Keokuk, Burlington, Rock 
Island, clear up to Dubuque, across to the Missouri River, Kansas City, St. Joe, 
Omaha, Council Blufife, and Sioux City are substantially the same by all car- 
riers. The rates from Chicago through to those same Missouri River points 
have, by the friction of business during a long term of years, been made a 
certain differential above the rates from the Mississippi River crossings to Mis- 
souri River crossings. The rates from the Atlantic seaboard to and from 
which a great deal of business moves between the West and the East are 
arrived at by those railroads that have their own rails from Atlantic seaboard 
points, such as Philadelphia and New York, through to the first Mississippi 
River crossing to St. Louis ; that is, the Pennsylvania has its own rails from 
New York and Philadelphia to St. Louis, so has the Baltimore & Ohio, so has 
the New York Central, and so has the Wabash, and, again, the Wabash has its 
own rails into Hannibal, Quincy, and Keokuk. So they make a rate through 
to those Mississippi River crossings. 

Other railroads, perhaps, reach Chicago and Peoria that do not have their 
own rails to the Mississippi River and they want to participate in the rate to 
the Mississippi River and in the business moving beyond the Missisippi River. 
So they make rates in connection with the railroads that go from Chicago or 
Peoria to Mississippi River points the same as the rates made from the Atlantic 
seaboard points over one railroad like the Pennsylvania to St. Louis. Now, in 
order to get your rate to the Missouri River, Kansas City, St. Joe, and Coun- 
cil-Bluffs, you add to that rate whatever the rate is from St. Louis to Kansas 
City or from Hannibal to St. Joe or from Burlington, Iowa, to Council Bluffs ; 
and as the railroads are all competing, those rates are made the same, so that 
the rate from New York to Council Bluffs by way of Chicago is substantially 
the same as the rate from New York to Council Bluffs by way of Hannibal or 
by way of St. Louis. The same with Kansas City. The short line between the 
Mississippi and Missouri Rivers is the Old Hannibal and St. Joe road — Mr. 
Hawes knows about it very well — and from Hannibal to St. Joe it is 206 
miles. Now, if the rate from Hannibal to St. Joe by State authority, 
either legislative act or by order of the commission, is mad0 a certain fig- 
ure, that fixes tlie rate from New York to Kansas City ; it fixes the rate from 
Chicago to Kansas City; it fixes the rate from Burlington, Iowa, to Council 
Bluffs, and from Dubuque to Sioux. City, because different great carriers are 
all competing for business to and through the Missouri River points. 

Then thousands of other rates are affected. The State by doing that, if it 
can make it effective and not be overruled in the interest of the Nation, changes 
every rate practically from Chicago through to these Missouri River crossings. 
And, more than that, because when you get to the Missouri River the rates 
from Kansas City, St. Joe, Omaha, and Council Bluffs to what are called Colo- 
rado common points — Denver, Pueblo, etc. — are on a fixed basis made by the 
railroads that own their own rails from those points direct to Colorado, and 
that rate in turn is added to the rate from St. Louis to Kansas City or from 
Chicago to Kansas City or from New York to Kansas City, so if you reduce 
that short-line rate from Hannibal to St. Joe, the shortest line between the Mis- 
souri and Mississippi Rivers, on 206 miles, you affect, again, the rate from 
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Chicago, St. Louis, Philadelphia, and New York and all points east of Chicago 
through to Colorado common points. 

In other words, ,if the State of Missouri retains a*nd has the absolute right to 
make that rate on that 206 miles, you affect all of the rates over nearly half 
of the United States. That has been one of the things that has been in the 
minds of every rate man for 40 years, the necessity of trying to have a stable 
basis in there which will protect your whole rate structure over this area I 
have told you of. 

More than that, if you should reduce the rate by the action of the State of 
Missouri across that 206 miles, that would also affect your purely local rates 
in the State of Iowa, north of Missouri, because in order to participate in the 
great interstate business moving between the East and the West, the Iowa 
road would have to make the same rate from Burlington to Council Bluffs or 
from Davenport to Council Bluffs, which is about 300 miles, and would force a 
200-mile rate made in Missouri upon the State of Iowa for 300 miles, 

Mr. Mapes. Mr. Elliott, is it your contention that the fixing of the rate from 
Hannibal to St. Joe on strictly local business would affect the rate to the sea- 
board points? 

Mr. Elliott. Yes, sir. 

Mr. Mapes. Just how would it have that effect? 

Mr. Elliott. Well, suppose you are going to ship a carload of drygoods, if you 
like, from New York to St. Joe. You have got a rate on the Wabash road, or 
whatever road it may be, from New York to Hannibal. You can immediately 
reship with a new shipment from Hannibal to St. Joe at the State-made rate 
which might be materially less than the rate fixed by the Interstate Commerce 
Commission as a rate necessary to sustain the railroads as a whole. 

Mr. Mapes. But in order to affect the interstate shipment it would have to be 
reshipped? 

Mr. Elliott. Oh, yes; that is a very simple thing, though. 

Mr. Mapes, You say that is a simple thing? 

Mr. Elliott. Yes. 

Mr. Mapes. Is it done? 

Mr. Elliott. It is not done to-day because we have not that condition existing. 
It was done. There was a very famous case about 25 years ago, I think, when 
sugar was coming up from Texas and going to Chicago. There was a low rate 
at that time from Hannibal or East Hannibal to Chicago, and this sugar was 
shipped up to Hannibal on whatever the then rate was, and then a new shipment 
was made of it into Chicago, and it cut the agreed through rate. It is just like 
the scalping of a passenger ticket, but it can be done, and is done. 

Mr. Mapes. Before the passage of the transportation act of 1920 what propor- 
tion of the freight, in your judgment, was reshipped? 

Mr. Elliott. Oh, not very much, because we had worked out some rate basis 
pretty generally ; but one reason why, in my judgment, we tried on our side — 
and really it was in the interest of the public, too — to get something like the 
transportation act put into effect was that the railroads were gradually going 
down hill and were not being kept in a position to serve the public because the 
State rates had whittled down the through rates, more or less, and in order to 
avoid discrimination these reshipping points were gradually ironed out, and they 
disappeared generally by reducing the through rate to meet the condition. 

Mr. Mapes. Have you any reason to believe that there would be any more 
reshipments if the State commissions had the same authority over local traffic 
as they had before the passage of the transportation act of 1920? 

Mr. Elliott. There would be if the interstate rates were held at their present 
level. Suppose the rate from Chicago to Kansas City is $1.50, and suppose the 
rate from Chicago to Hannibal is $1. Suppose the State commission makes the 
rate 25 cents, you, as a business man, would be pretty quick to try to get the 
benefit of that 25-cent rate. 

Mr. Mapes. Of course, the greater the difference between the rates the greater 
would be the tendency to make the reshipments. 

Mr. Elliott. Yes; it would be merely a sum in arithmetic as to how the 
business man could save himself money, and as every business, as you know, Ib 
very competitive, every business man is hunting around for every way to save 
money. 

Mr. Mapes. With reference to the example you gave of the passenger rate out 
of New York, that would be regulated, would it not, under the doctrine of the 
Shreveport case, as a discrimination between persons and localities? 
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Mr. Elliott. It has not been. There is a ease now pending to try to settle 
this New York commutation rate on the New Haven ; and we are giving, on the 
I^ew Haven road, each person a so-called rain check, so that when the case is 
finally settled, if any money is due him, he will get it. I could not tell you, as a 
lawyer, just how the Shreveport decision would affect that case. 

Mr. Mapes. As long as I have interrupted you, there is one other question 
that I would like to ask you about a matter you have already gone over. You 
quoted from some of your statements, made In other hearings, to the effect that 
in cases of disagreement between national and local authorities the national 
authorities should prevail. Can not one accept that statement and still take the 
position that the State authorities shall have control over strictly local business? 

Mr. Elliott. Not in my judgment. 

Mr. Mapes. Is there, necessarily, any disagreement in cases of that kind? 

Mr. Elliott. Sometimes. If you will allow me to go on, Mr. Mapes, I think 
I can cover the point that I think you have in your mind a little later in my 
statement. I want to bring before you these different conflicts as clearly as I 
<?an, and, as I say, they have all come within my own personal experience, and I 
have had to deal with them in practice; and if It is agreeable I would like to go 
■on and give some other examples. 

Mr. Newton. Just on that particular point, I do not know whether I under- 
4Stood you correctly, but I understood you to say that the rate from Burlington 
to Counc.l Bluffs, which would be an intrastate rate, would be affected by the 
Intrastate rate from Hannibal to St. Joe? 

Mr. Elliott. Yes, sir. 

Mr. Newton. Will you explain that, Mr. Elliott? 

Mr. Elliott. The railroads are competing between Chicago and all Missouri 
Hiver points, as you know, and there are a great many of them — ^the Burling- 
ton, Rock Island, Northwestern, Illinois Central, and St. Paul. They are also 
•competing with railroads that run from St. Louis to those same points — ^the 
Wabash and the Missouri Pacific. Now, if the rate from Hannibal to St. Joe 
is made $1 by State authority, having previously been $1.50 by interstate' au- 
thority, if the roads from Chicago to Kansas City and Chicago to Omaha are 
going to stay in the business as against the roads from St. Louis to Kansas and 
St. Louis to Omaha, or Hannibal to Kansas City and Hannibal to Omaha, they 
have to make substantially the same rates. Burlington, Iowa, is a jobbing point, 
and so is Dubuque, and does business out to Omaha, Council Bluffs, and may do 
business beyond that. Now, how can the Burlington (Iowa) man or the Du- 
buque (Iowa) man do business from Burlington to Council Bluffs on $1.50, or 
from Burlington to Kansas City on $1.50, when the Hannibal and St. Louis man 
liave a rate of $1? 

He can not do it. It simply means you have got to make your Burlington- 
Oouncil Bluffs rate substantially the same. I do not say exactly the same, but 
substantially the same from Burlington to C/Ouncil Bluffs as from St. Louis 
to Kansas City or from St. Louis to Omaha ; otherwise he will go out of busi- 
ness and those railroads up there will lose that business and will be out a 
certain amount of tonnage and revenue, and they can not sustain themselves 
as great Interstate carriers unless than can collect from some other business 
and impose a greater burden on some other form of commerce. In other words, 
the State of Missouri by making its own independent rate is imposing a burden 
on interstate commerce in some other State and also in that particular case 
forcing a reduction on intrastate commerce, so that those people can stay in 
the same class of business that the people in Missouri are doing. 

Mr. Newton. As I understand it, then, the man at Hannibal, with a reduced 
rate of $1 from Hannibal to ^t. Joe, would be able to get his merchandise into 
Council Bluffs or points near Council Bluffs at a cheaper rate than the Burling- 
ton merchant would be able to do the same thing? 

Mr. Elliott. That is right, unless the Iowa people reduced the rate also. 
You may not remember it, but I was very familiar with the old Iowa rate 
fight, just after the commerce law was passed in 1887, between the Chicago 
Jobbers and the Mississippi River jobbers. It was claimed that the Chicago 
Jobbers were getting the advantage all through Iowa, and the Iowa people then 
made up the famous Iowa tariff, which was made for the purpose of trying to 
prevent Chicago from getting into Iowa and making a protective wall about 
Iowa for the Iowa jobbers. 

Mr, Newton. On a straight mileage basis? 

Mr. Elliott. Tes; on a straight mileage basis. 



548 PROPOSED AMENDMENT TO TBANSPOBTATION ACT, 1920. 

Mr. Mapes. Do you think the recent decision of the Supreme Court in tlie 
Packers case would take care of this reshipment proposition of interstate com- 
merce? 

Mr. Elliott. I do not know what it is, sir, so I could not tell you. 

Mr. Mapes. I think, in a general sort of way, it held that the shipment of 
cattle into the stockyards and the reshipment of them out into the different 
localities did not take away the interstate character of the shipment. 

Mr. Graham. May I ask Mr. Mapes what case he refers to? 

Mr. Mapes. The one decided about two weeks ago. 

Mr. Gbaham. I am not familiar with the case. What was the subject of it? 

Mr. Mapes. It is a recent decision passing upon the constitutionality of the 
act regulating the packers. 

Mr. HocH. The point Mr. Mapes refers to has to do with the power of the 
Federal Government over the stockyards, the question being whether the 
regulation of stockyards was a regulation of interstate commerce. 

Mr. Graham. How would that affect reshipments? 

Mr. HooH. I was not answering that point, but was referring to Mr. Mapes's 
suggestion. The court held, as I understand it, that the regulation of the 
stockyards, although many of the transactions might appear to be local 
transactions, was a regulation of interstate commerce, and that the handling 
of the animal by the stockyards was a part of its interstate movement. 

Mr. Elliott. Using the Burlington map again, and using the passenger busi- 
ness as a sample, the distance from Chicago to Council Bluffs is 493 miles 
on the C, B. & Q. road, and at $3.06 a mile, the present legal rate fixed by 
the national authority, that rate becomes $17.75. Now, Illinois had a 2 cents 
a mile rate prior to the war and so did Iowa. The distance from Chicago to 
Burlington is 206 miles, which, at 2 cents a mile, would be $4.12. BurlingtoiL 
to Council Bluffs is 287 miles, which, at 2 cents, would be $5.74, making a 
total of $9.86, which, deducted from the $17.75, would make a difference of 
$7.89. 

Now, suppose there is no supreme authority and the people of Illinois and 
Iowa decide that the volume of passenger business in their States, the con- 
figuration of the States, the price of coal, and all the things that enter into 
the handling of railroad business, are such that they say that 2 cents a mile 
is enough, and give orders that the rate be made 2 cents a mile. There is a 
loss of some $7 or over on one ticket from Chicago to Council Bluffs, which 
is a very nice thing for the man who is going to make the trip, but that loss, 
if you are going to sustain the Burlington road or all the Iowa or Illinois roads 
as great interstate carriers serving all the States, must be made up by im- 
posing a higher rate on some other class of business to get back the $7 that 
has been lost on that particular business. Now, suppose the State of Mis- 
souri, farther south, says, " Well, our volume of business is not so great as 
it is in Iowa and Illinois, and we are a mountainous State in the southern half 
and sparsely settled, and we think that 2 cents a mile is entirely too low, and 
we want to stick to 3.6 cents a mile " ; but the railroads from St. Louis to 
Kansas City or from Chicago to Kansas City can not participate in the through 
business if the through rate across the State of Missouri on passengers is 
held at 3.6 cents a mile while the rate across the State of Iowa is held at 
2 cents a mile. You would at once impose upon the State of Missouri the 
necessity of making a lower passenger rate than its people think is desirable 
in order to stay in the business and permit the Missouri railroad to have a 
part of the through business. • 

So there is a case where the action of one State might force down the pas- 
senger rate in the State of Missouri, and that does not seem fair or right, and 
in any conflict between those two States, in the interest of the public that wants 
all these railroads sustained on a fair basis, some power should exist some- 
where to settle that dispute. So it seems to me and it seems to many of us in 
the railroad business that that power should be the National power, either 
through the Interstate Commerce Commission or some national tribunal. 

Now, when you come up to Minnesota, there are some very marked cases there 
that are very interesting, in showing how the action of the States affects the 
interstate ratea Here are some maps on a little larger scale showing that 
situation on the Northern Pacific which perhaps some of you gentlemen would 
like to have. 

If you will take the State of Minnesota, which is shown on this map, it is very- 
interesting to note the situation at what we call the head of the lakes, sur- 
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rounded by a green circle, Duluth in Minnesota and Superior in Wisconsin. 
Duluth and Superior receive by boat from the East all Isinds of miscellaneous 
freight, cement, salt, coal, and more or less package freight going out to the 
West. Each city has large docks, large wharves, large warehouses, and large 
places for the storage of coal. Duluth and Superior also receive from this 
great empire to the west, lumber and grain and a limited amount of canned 
goods, but lumber and grain to quite a considerable extent ; and some of that 
lumber goes to the docks at Duluth for transshipment east and some to Superior 
for transshipment east. Some of the grain goes into the elevators at Duluth 
and some into the elevators at Superior. 

Now, if you go a little farther west you will find a circle surrounding the 
towns of Fargo and Moorhead just on the State line between Minnesota and 
North Dakota, the Red River of the North being the State line. Moorhead is 
on the east side of the Red River in Minnesota and Fargo on the west side of 
the Red River in North Dakota ; and remember that Superior is in Wisconsin 
and Duluth is in Minnesota. Now, from all over Minnesota grain going to the 
head of the Lake ports for storage and then transshipment east moves some 
times to an elevator in Superior and sometimes to one in Duluth. Now, the 
man who is shipping a carload of grain from a point in Minnesota does not 
care at all whether it goes to an elevator in Duluth or an elevator in Superior. 
All he wants is to market his grain. If it goes to an elevator in Superior from 
a Minnesota point, it is an interstate shipment. If it goes to an elevator in 
Duluth it is an intrastate shipment. Reversing it, cement comes in or coal to 
Duluth and Superior and is to go to points in Minnesota. If it goes from Duluth 
out into a point in Minnesota, It is an intrastate shipment. If it goes from 
Superior, Wis., it is an interstate shipment of coal or cement. If you go im- 
mediately west of the Red River to Fargo and out into North Dakota, exactly 
the same kind of people are living on each side of that rivw, engaged in exactly 
the same occupations, the raising of wheat, flax, more or less com, hogs, and 
cattle, and buying soft coal, hard coal, cement, and various products coming 
from Duluth and Superior ; and all of the business from North Dakota to either 
Duluth or Superior is interstate business and not intrastate business. 

Now, the State of Minnesota, in its desire to help the development of that 
State, made an extraordinarily low set of rates from all points in Minnesota 
to all other points in Minnesota covering all classes of commodities ; and they 
also made a much lower rate on passengers than was in effect on interstate 
business. So you had a condition at once at Duluth and Superior where the 
State-made rate from a point in Minnesota to Duluth became in conflict at 
once with the rate made by authority of the Interstate Commerce Commission 
from the same point in Minnesota to Superior, only a mile away, but just 
across the Wisconsin State line, and you had a case of very rank discrimination 
between Duluth and Superior, two towns that have been built up in the last 
25 or 30 years on the same class of business and entitled to the 
same class of treatment by their various railroads. So what could the rail- 
roads do? They must make the same rates to these two great commercial com- 
munities. So, unable to get the intrastate raised at that time, they -had to re- 
duce the interstate rate to Superior and the action of the State of Minnesota in 
reducing, the intrastate rate forced at once a reduction in the interstate rate, 
aready made and approved by the national authority, namely, the Interstate 
Commerce Commission. 

Then you go to the Twin Cities, the green circle a little farther south, St. 
Paul and Minneapolis, both in Minnesota. The same condition existed there 
only to a less marked degree. Coal and all sorts of things moved between the 
Twin Cities and Duluth and Superior at the head of the Lakes. Shipments 
from St. Paul to Duluth, on the Northern Pacific can go all the way through 
the State of Minnesota but from St. Paul to Duluth on the Soo line ship- 
ments go through the State of Wisconsin; from St. Paul to Duluth on the 
Omaha road, a part of the North Western, go through Wisconsin, and the 
Oreat Northern has to go through Wisconsin. The Northern Pacific, run- 
Ing from St. Paul to Duluth all through the State of Minnesota, had forced 
upon it a very low rate made by the State of Minnesota, and that forced 
upon the three other railroads a much lower rate than the Interstate Com- 
merce Commission had formally approved, and forced them all to reduce 
their rates very materially by the simple action of the State of Minnesota 
having made a rate that at that time we could not set aside and one which 
tended to bring about a reduction not only on the road entirely in Minnesota, 
but on a railroad that went through a neighboring State, Wisconsin. All these 
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rates were set aside when Mr. McAdoo took charge as director general, so that 
question is not up to-day, but that shows what can happen if there is no 
authority anywhere to deal with that class of dispute. 

Now, the moment you go west of the Red River, you will notice three green 
circles one is at Wahpeton and Breckenrldge, one at Fargo and Moorhend, and 
one at Grand Forks and East Grand Forks; and, as I have said, tlie people 
of North Dakota are shipping their business to and from the Twin Cities — 
St. Paul and Minneapolis — and to and from the twin ports of Duluth and 
Superior, and they are in competition and do the same kind of business as 
the people of Minnesota; and what is going to happen? On the passenger 
business, I will tell you exactly what happened. When the low rate was in 
effect in Minnesota, there was quite a large business between Minueai)olis and 
St. Paul and Fargo, Fargo being the largest town in North Dakota. The 
rate was made 2 cents, as I recollect it, to Minneapolis; and what happened ?^ 
The sale of ticketb between Fargo and the Twin Cities stopped absolutely. The 
sale of tickets between the Twin Cities and Moorhead, in North Dakota, in- 
creased thousands of tickets a month, l)ecause a man bought a ticket 
to Moorhead at whatever the rate was and then bought a local ticket from 
Moorhead to Fargo, about 2^ miles, cutting the through rate all to pieces^ 
The same thing was true, in a lesser degree, at the northerly green circle at 
Grand Forks and East Grand Forks. 

There was more business moving between there and Duluth than there was 
between those points and the Twin Cities, and to a lesser degree between these 
other .crossings of the river, Wahpeton and Breckenrldge. Now, what was thfr 
railroad going to do about its North Dakota situation? It could not possibly 
live on the Minnesota rate basis if it was extended everywhere, so it raised its- 
rate as quickly as it could out of Minnesota, and I have a diagram here which. 
will show you the kind of difficulty that the railroads are confronted with 
under that condition of rate making, with no central power to settle the diffik 
culties. 

On this sketch [indicating] there is a dotted line here and point A represents, 
a State and B another State line, and here [indicating] is a point in State 
No. 1, and the tariffs filed and approved by the national authority, as you go 
along these different distances, are like that, and when you get to the State 
line, for instance, at Fargo, and you project your rate on into North Dakota 
out there, you find this situation [indicating]. Now, the State of Minnesota^ 
we will say, comes along and it makes the rate from this same point to the- 
State line, which is represented by this line [indicating], very much lower 
straight through than the interstate rate approved by the national authority. 
If you projected that rate into the next State on the same basis you would 
run out here [indicating], but here Is the rate approved by the Nation, and 
what are you going to do? 

You can not jump the rate right away up to that point, so, in practice, you 
gradually grade your rate up, and you get up to this interstate rate, lawfully 
made and approved ; but you have reduced your rate in the neighboring State 
because of the action of this State, for a certain distance out here, before you 
can get up to your lawful, interstate rate. So the State making the low rate 
from A-H-B affects right away the rates in the next State for a limited 
distance out here [indicating], and you also bring to bear upon th5 people 
of that State the insistent demand that If Minnesota Is entitled to that kind 
of a rate, the State authorities of the next State, North Dakota, could do the- 
same thing, so that you reduce all your rates in the State of North Dakota, 
and that was exactly, what was going on when the Government took possession 
of the railroads in 1917; North Dakota was getting ready to reduce all of its- 
rates in line with Minnesota, and Montana was talking about doing the 
same thing. Now, what would have happened to the rate structure of the 
Northern Pacific road if North Dakota had acted as Minnesota had, and it 
Montana had acted in the same way? Here [indicating] are the rates from 
the Twin Cities clear out to about Spokane on that line, on first-class freiglit». 
which I simply use as illustrative. 

If the Minnesota rates had been projected through North Dakota and on out 
through Montana in the way they were made for Minnesota, the rates clear 
across to Spokane would have been en that red line, and every single rate 
on the Northern Pacific Railroad, as a result of the action of the State of 
Minnesota, would have been reduced until you came clear through to the 
Pacific coast, where there were some lower rates on account of the water 
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eoiupetitlon and the permission wliich we then had to make a lower rate to 
the Pacific Ocean than we made to Intermediate points; but the single action 
of the State of Minnesota in endeavoring to protect or do what it thought was 
wise for its people, would reduce every rate practically on the Northern Pacinc 
road and pretty nearly half its earning power. It could not have sustainetl 
itself as an interstate carrier. So the action of one State put a really in- 
supix)rtable burden upon all the commerce between four or five other States, 
and would have created an almost impossible situation as to earning power 
if It had been carried out. I am telling you that because those steps were 
in course of being taken at the time the Government seized the railroads, and 
then Mr. McAdoo, as you remember, found all of the rates had to be raised, 
an 1 he set aside the 2-cent-a-mile rate and all the State distance tariffs, and 
we went along under that condition of rate making. 

Mr. Hawes. Tlie net result of the illustrations you have given is that the 
lowering of the intrastate rates on 15 per cent of the traffic, where the rail- 
roads are entitled to a reasonable return upon their investment, necessarily 
means that wherever the 15 per cent is lowered, the 85 per cent will have 
to carry the loss. 

Mr. Elliott. Yes ; that is right. Then there la the reflex action of that re- 
flex action of that reduction on the 15 per cent forcing in time lower, rates 
on all the 85 per cent. 

Mr. Hawes. So that a State commission controlling 15 per cent of the busi- 
ness only, by arbitrarily lowering the rate, would cost that State an in- 
crease on its 85 per cent business? 

Mr. Elliott. If you are going to sustain your railroads and keep them ide- 
quate for the public service. 

Mr. Hawes. On the basis of a reasonable return, that would be the effect 
of It. 

Mr, Elliott. Yes. Now, I would like to give you an illustration of a differ- * 
ent character, from this same map. If you will go to the western end of it,^ 
you will fin<l several green circles and one large one covering the Puget Sound 
territory, one farther south covering Portland, and then to the east of both 
of tbose you will see two green circles, one surrounding the towns of Pendle- 
ton and Athena, and one the town of Walla Walla. The Walla Walla dis- 
trict, I will state for the benefit of those who do not know the State of 
Washington, is a most remarkable wheat-producing section, and It lies south of 
the Snake IMver, which is the eastern boundary of Washington and the western 
boundary of Idaho, and goes down into Oregon. 

It is probably as productive a wheat country as there Is In the United States. 
It has a very deep lava soil, the soil being three or four hundred feet deep,, 
and at one place there is a very singular tiling, there Is no surface water at 
all, and the water has to be hauled in for drinking purposes and for stock pur- 
poses, and yet this wonderful wheat Is produced because It seems to draw con- 
stantly from this lava soil enough nourishment to grow the wheat, though all 
the water used by the animals and by the people for drinking and washing- 
purposes has to be hauled in. Now, the wheat raised In that area can ga 
either to Puget Sound, Seattle, or Tacoma, or It can go to Portland, In Oregon. 

Part of the wheat-raising country is in Oregon, Pendleton, Oreg., being the 
important town, and part of it is in Washington, Walla Walla being the impor- 
tant town. The railroads for many years treated eastern Washington and 
Portland and Seattle about the same and tried to have the farmer given the- 
beneflt of both markets, and the rates were made very much the same. When 
this grain originates in Oregon it can go direct to Portland all the way through 
the State of Oregon on what are known as the Oregon- Washington Railway & 
Navigation line, a part of the Union Pacific system, or It can go over the Northerly 
Pacific line, but has to pass through the State of Washington to do so. When 
It goes from Walla Walla and the region in Washington to Portland It has to 
go. pven if It goes over the O.-W. R. & N. line, partly through Washington 
and partly through Oregon, becoming Interstate In character. In the same way,, 
if the Oregon wheat is going to Seattle, it is at once an Interstate shipment, as 
it goes from a point in Oregon through Washington to Seattle. From Walla 
Walla, in the State of Washington, however, if it goes to Seattle, it Is all a Wash- 
ington State shipment. Now, in 1909, the Public Service Commission of Wash- 
ington wanted to have more of this grain go to Puget Sound, so they reduced" 
the rates below what they were. 

That at once caused a reduction from Pendleton and the Oregon district to- 
Portland, and that fight was going on for quite a long time up and down, and 
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sometimes Oregon would do something and sometimes Washington would do 
something. The result was that you had a state of uncertainty in your grain- 
rate structure, and the very laudable energy of the Oregon people and the port 
of Portland to get all the grain down that way was set against the very laudable 
* desire of Seattle and the State of Washington to get all the grain that way. and 
there was a fight between the two States. That was recently settled by 
the Interstate Commerce Commission, I think within six months, and they made 
a division of the territory and stabilized the rates, so that the rates from part 
of the territory in eastern Washington to SeiEittle are lower than they are to 
Portland, and from part of the territory they are lower to Portland than they 
are to Seattle, and to-day this rate adjustment in figures from Walla Walla 
to Seattle over the Cascade Mountains is 21 cents, while from Walla Walla to 
Portland, right down the Columbia River it is 18i cents ; but as you go farther 
north in that wheat-producing territory Seattle gets a lower rate. But some- 
body had to settle that dispute. It could have gone on there and you would 
have had a see-saw' process that would have taken away the earning power of 
these railroads just because of a fight between those two States, and that ulti- 
mately would have affected their earning power on a very substantial volume of 
wheat going to the Pacific coast and Puget Sound ; and if those railroads, inter- 
state in character, were to be sustained as common carriers the loss or the 
burden resulting from the fight between Washington and Oregon on the wheat 
rates would have to be imposed on some other class of business in interstate 
commerce and somebody else charged a higher rate than was fair if the railroads 
were to be sustained and kept in a position to expand and transact their business. 

Mr. HuDDLESTON. This adjustment of rates made by the Interstate Com- 
merce Commission appears to have been made with a view to controlling the 
destination of the grain; that is to say, whether It should go to Seattle or 
to Portland ; is that correct? 

Mr. Elliott. In part that is correct. It was made to settle a long-standing 
commercial difficulty and fight that was out there that was doing nobody any 
good. 

Mr. HuDDLESTON. A fight between those two ports? 

Mr. Elliott. Yes; and the two States. 

Mr. HUDDLESTON. As to which one should handle the export business in this 
grain? 

Mr. Elliott. Yes. 

Mr. HuDDLESTON. Now, I want to ask this question : What authority has the 
Interstate Commerce Commission to make such an adjustment? 

Mr. Elliott. Well, they have the authority to name the minimum and the 
maximum rates to be charged. 

Mr. HUDDLESTON. Guided by certain rules? 

Mr. Elliott. Yes; certainly. 

Mr. HuDDLESTON. And not, so far as I understand, with a view to looking 
after the interests of some port or of some export business. I am curious 
to know upon just what theory they based the exercise of jurisdiction to make 
an adjustment of rates having no relation to cost of carriage, but relating 
merely to the interests of the city of destination. 

Mr. Elliott. I think I can make that clear to you, Mr. Huddleston. I do 
not know, and, of course, have no means of knowing what the motives were 
that actuated the Interstate Commerce Commission in settling that dispute ; 
but the Interstate Commerce Commission is charged with the duty of trying 
to have established a general-rate structure that will support these great in- 
terstate carriers. They are charged with the duty of seeing that the railroads 
are managed honestly, efficiently, and economically. Now, you have to get 
your revenue from all the classes ef business that these great carriers can do, 
and you have to distribute your charges, so fiar as you can, fairly among all 
classes of the business and all the different localities; you have to try to see 
that you have honest, efficient, and economical operation. Now, the reason 
they made a higher rate from Walla Walla to Seattle, which was a longer 
distance, than to Portland, and also across the Cascade Mountains, was that 
they did give some weight to the fact that it was a greater burden to the rail- 
roads to get a car of wheat from Walla Walla to Seattle than it was from 
Walla Walla to Portland. When you went farther north in Washington tho 
burden of getting the wheat to Seattle was less, and they took that into ac- 
count, and in the interest of adequate revenues and a proper distribution of 
revenues and a fair division of tiiis wheat between all the markets; I sui>- 
pose they took that into account, although I do not know; but they made a 
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decision. It may not have been the right decision, but they made it and 
somebody had to make it. The railroads could have gone on and the rates 
could have been reduced to Seattle as against Portland or the State of Oregon 
could have reduced the rates to Portland and said : " We want all this wheat 
to go to Portland." 

Mr. HuDDLKSTON. I am wondering what warrant of law the commission finds 
for taking the relative advantages and benefits of those ports into considera- 
tion. It seems to me that the rate must be just and reasonable. It should 
have a relation to the cost of carriage. I do not see how it can have a rela- 
tion to the fact that it is to the interest of a certain destination that it shall 
SO there. 

Mr. Elliott, Well, they took the cost of carriage into consideration, and then 
there is the very big question, which is before the commission all the time, 
of discrimination between localities under substantially similar circumstances ; 
but the point I am trying to make — I am not arguing that the commission 
necessarily made a right decision, because these are very complicated questions, 
but the point I want to bring to your attention, and the one whieh appeals to 
me so much, is that any conflict between the State of Oregon and the State of 
Washington and between railroads, perhaps, that only reach Seattle on the 
north and others that only reach Portland on the south, rather than fritter 
away these revenues that must support the great interstate carriers, somebody 
should be the boss and say, "Boys, stop your fooling; this wheat must pay 
so and so." Somebody must settle it. 

We could go on and could have had rate wars as we used to have and which 
were very wasteful and were contrary to the present clause of the law, namely, 
the one providing for honest, eflficient, and economical operation. One of the 
most foolish things the railroads ever did in the old days was to have these 
constant rate wars, and that was one of the things that induced the first 
interstate commerce law. So I say that in a conflict like that, where sincere 
men in Oregon and sincere men in Washington and sincere men managing the 
railroads reaching only to Washington points or only to Oregon points all get to 
fighting, it is in the interest of the public as a whole, who in the last analysis 
pay the aggregate rate to support these carriers, to have some power in exist- 
ence that will settle a dispute of that character. Oregon and Washington 
could not settle it. 

Mr. HuDDLESTON. Your presentation is very clear, and perhaps my questions 
are really a digression, but I was anxious to know, if you could point out to 
me, what right the commission had to take that dispute into consideration. 

Mr. Elliott. I should say they had a general right. 

Mr. HUDDLESTON. They have no right to build up one town, or to break down 
another, or to equalize two competing cities. 

Mr. Elliott. They have never attempted to do that, in my experience. 

Mr. Htjddleston. But I understood you to say a moment ago their effort was 
to equalize these two in competition for the business of handling this grain. 

Mr. Elliott. They did, to a certain extent, because there is a large part of 
the State of Washington which has a better rate to Seattle than to Portland. 
I«fow, I can not tell you about the law, but there was a very acute dispute and 
it would break out to-morrow if the Oregon commission and the Washington 
commission were free, each to order th6 railroads to put in a scale of rates 
within their respective States. 

Mr. HUDDLESTON. May I make the suggestion that it seems to me that the- 
whole trouble about railroad rates is that the subject is made unnecessarily, 
and I might say impossibly, complex by basing them on existing rates or con- 
sidering other factors which have no proper place in consideration. I am 
wondering whether the representatives of the railroads, who are to appear 
before this committee while we have this matter under consideration, are going 
to suggest some more accurate method of making rates than we now have. I 
will say that at the outset of the hearings of the representatives of the rail- 
roads, because it is quite obvious to me that we need some simplification in the 
matter of rate making. 

Mr. Ellioit. Every railroad man in the United States, Mr. Huddleston, will 
agree with you on that, and there is a constant effort being made to get these 
tariffs simplified and made better, but it is an enormous task and it is a task 
of evolution. These rates have been built up in certain parts of the country 
for nearly 100 years. Of course, in this country it has been a less time than 
that, but they have been worked into the commercial and business fabric of 
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the country In the development of towns, and cities, and mercantile houses, 
and it is a very difficult thing to readjust them and reestablish them, but it Is 
sometiiing that is in the mind of every railroad man who is dealing with the 
rate structure in detail to try to get a simpler basis, and it seems to you, no 
doubt, as it does to us, that we have made no progress, apparently, but a good 
deal of progress has been made. I can tell you a little about that. When I 
first went to New England we were fortunate there in having an extremely good 
man in charge of the traffic part of the work, Mr. Campbell, vice president of 
the New Haven Railroad. He and I workecl for four years on the New Haven 
tariffs and we eliminated countless discrepancies and foolish things. It was 
very slow work. You had to go and see John Jones and Bill Smith, and talk 
the matter over with them, and show them that they had a rate, for instance, 
of 3 cents on gravel and point out to them that that was unjust because another 
man was paying 4 cents at some other place and with about the same service 
performed. 

We worked out hundreds of the so-called commodity rates and got a much 
simpler rate structure. That same class of work is being done all over what 
is called the central freight association territory in an effort to eliminate 
conmiodity rates. A great many were eliminated, possibly too many, because 
one of the reasons that brought about some agitation about the freight rates 
some six or eight months ago was the fact that the railroads, in trying to 
simplify the rate structure, had eliminated some of these commodity rates. 
The people who had enjoyed these conmiodity rates came down here, and very 
likely came to you people in the Senate and the House, and complained that 
the railroads in cutting out their commodity rates had made an advance in 
rates much greater than the commfssion had intended to have made through 
their orders given after a long hearing in the summer of 1920. The rate 
structure is complicated. We do not deny it. It is very difficult, and we are 
trying all the time to better it, but you have 250,000 miles of railroad here, 
serving 100.000,000 people, with all kinds of business and all kinds of com- 
petitive bases, and it is an almost impossible task to start in to-day and make 
a rate table and apply it to the United States regardless of past history. ,It 
is something that has to be done slowly and with a great denl of care, but 
progress is being made in that direction all the time. 

(The committee thereupon adjourned until Wednesday, May 17, 1922, at 
10 o'clock a. m.). 



Committee on Interstate and Foreign Commerce, 

House of Rfpresentath^es, 

Wednesday, May 17, J922, 

The committee met at 10 o'clock a. m., Hon. Samuel E. Winslow (chairman), 
presiding. 

Tlie Chairman. If the committee will come to order, we will ask the witnesses 
to proceed with the consideration of the Sweet and Hoch bills, so culled, which 
we were considering yesterday. Mr. Elliott, will you continue at this time-? 

STATEMENT OF MB. HOWABD ELLIOTT — ^Besumed. 

. Mr. Elliott. Mr. Chairman, and gentlemen of the committee, I would like 
to present to you, briefly, some thoughts about the cooperative action con- 
templated by the recent very good paper produced by the Commerce Commis- 
sion and the State commissions, in which they laid down a modus Vivendi 
showing how they could work together. They showed a very good spirit on 
both sides, but I want to call your attention, after all, to this fact. 

The State commissioners can not, always, exercise their entire judgment about 
what they may think is commercially sound for thier respective States, because 
oftentimes the rates about which the State commissioners and the Interstate 
Commerce Commissioners may be cooperating have been fixed by a higher power 
than the State commissioners, namely, by the State legislatures, so that the 
cooperation and the cooperative spirit which the State regulatory body, in the 
form of a public utilities commission, and the national regulatory body, in the 
form of the Interstate Commerce Commission, can not come to a conclusion ; 
for example, there are many States where the passenger rate is not a com- 
mission-made rate but a State legislative-made rate. In the State of Minnesota 
they passed a very low scale of commodity rate, covering practically all classes 
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of business, known as the Cashman scale of rates, and that scale was the 
foundation of the Minnesota rate case. In the State of North Dakota they 
passed an act naming very low rates on lignite coal; and I gave you evidence 
yesterday of certain low trip passenger rates in Connecticut and Massachusetts. 
So that if the State commissions and the Interstate Commerce Commission 
meet with every desire to work this thing out on a satisfactory basis, the 
limitations of the power of the State commissions would be such that they 
could not arrive at a conclusion in all cases. They could in some cases but not 
in all. 

Now, it is very important for the benefit of commerce and the health of the 
business of the United States to have things done promptly. If you can not 
work those things out promptly,' without long litigation, then a burden is 
thrown upon interstate commerce because of the lower State rates that are in 
effect. These can not be set aside by cooperative action between the State 
commission and the Interstate Commerce Commission, unless some power exists 
somewhere to say what shall he done finally, where the two parties who desire 
to cooperate fail, either by agreement among themselves, or fail because some 
State law intervenes, and such failure, as I say, would shift on to interstate 
commerce and on to the people engaged in interstate commerce, an unjust 
burden because of the favors shown to those people engaged exclusively in 
State commerce. 

In other words, the point I want to bring to your attention is that in the last 
analysis, in some of these great conflicts, some power must exist that is the 
boss and can decide. As our affairs are largely interstate and as our rail- 
roads are largely national and largely cross State lines, that final authority 
ought to rest with some one representing the Nation, and that some one the 
Interstate Commerce Commission. 

Now, again, all these conflicts and all these discussions mean delay in 
setting up a satisfactory and a known system of rates that you and I and 
everybody else will use in engaging in whatever our respective businesses may 
be. If there is uncertainty and suspense and long drawn-out litigation as to 
what the final rates are going to be, it has u. deterring effect on business, and 
rhe modus vlvendi of the two regulatory bodies, which they made public May 
3, used this language, showing that they had it in mind. They say : 

" Conflicts of jurisdiction between the two systems of public regulation have 
arLsen from time to time, resulting in litigation and action by the courts, but 
the Federal and State commissions were alike created in the public interest 
and have a common purpose, namely, the maintenance of a transportation 
system which in all respects best meets the public needs." 

Now, if it takes two or three or four years of litigation or negotiation be- 
tween the State authorities and the interstate or national authority to thrash 
out some point in dispute, there is a state of uncertainty which is very unfor- 
tunate for the development of business. Then, as I have said, the State com- 
missions, even with the very best desire to cooperate, are held down at times 
by legislative rates which they can not set aside, and some power should 
exist that can act with reasonable promptness and determine those questions 
of contention between the State authorities and the interstate authority. 

I want now to call your attention to the extent to which, under the old 
system, a State could proceed and did try to proceed in so creating a system of 
State rates that it formed in a way a protective tariff for that State as 
against its neighboring States. 

I want to read to you a part of the report of the Board of Railroad Com- 
missioners of Iowa for the year ending December 7, 1909. This is the quotation : 

** The first principle which ought to be adopted by an Iowa rate-making 
body and which ought to be and always has been in the mind of this commission 
ill every rate adjustment is that every Iowa industry should be protected to 
the utmost limit of the power of this board. The commission believes that if 
the doctrine of protecting home industries is good for the Nation it is good 
for the State. Every manufacturing interest in Iowa should be fostered and 
en<*ouraged, and Iowa shippers should not be placed in any respect whatsoever 
to any disadvantage as compared with a shipper who lives outside the State. 
If this principle be correct, and we believe it is, this board should use its 
power and its infiuence in building up home industries to the end that the 
raw material produced in Iowa should be manufactured at home, thus giving 
employment to Iowa labor and investment for Iowa capital. 

"As an illustration of our theory we have constantly contended that it was 
wise to foster and encourage packing houses all over the State. In order ro 
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do this there should be an exceedinglj' low intrastate rate on live stock, es- 
pecially hogs. We believe that wisdoni I'equires the rate-making i>ower of this 
commission to be so used as to enable packing houses to slaughter the hogs 
of Iowa at home and ship the manufactured product. In order to accomplish 
this purpose we have been less interested in the interstate rate on hogs than 
in the intrastate rate. It is much more important, in order to maintain packing 
houses in Iowa, that the freight rate within the State for short distances be a 
low one than it is to have the interstate rate so low that it will result in 
taking the hogs raised in this State to Chicago and other distributing centers 
for packing purposes. This theory is simply in perfect harmony with the 
doctrine of protecting home industries, which undoubtedly reflects the thought 
and belief of a large majority of the people of Iowa. We believe in extending 
this theory still further to the encouragement of manufacturing enterprises 
throughout the State of Iowa." 

That is the end of the quotation. 

Mr. Newton. What is the date of that? 

Mr. Elliott. That was the report for the year ending December 7, 1909, 
page 14. I do not know who the commissioners were at that time or who wrote 
the report, but that was written at that time. 

North Dakota followed the same general idea, and they made in their rates 
a rate on lignite coal which was below the cost of moving the business. They 
Justified it on the ground that they intended to encourage the mining and con- 
sumption of domestic coal as against coal that might be shipped in from Illinois 
or Iowa or other States on the west, Montana. In other words, they put a 
burden on interstate commerce by the action of the State in making the rate. 
There are numerous other States. Memphis, for example, claimed* that it was 
deprived of its fair share of interstate commerce going into Arkansas because 
the Arkansas Commission reduced the rates from Little Rock and Pine Bluff 
on the west side of the Mississippi River below a point which the Interstate 
Commerce Commission thought reasonable. 

Mr. Newton. May I ask this question: That report was made in 1909? 

Mr. Elliott. Yes, sir! 

Mr. Newton. Has the Iowa commission been carrying out that policy from 
that date up until very close to the present time? 

Mr. Elliott. Of course, all of these cases, you understand, have been set 
aside now, first, by the act of the director general when he took charge, and 
more recently by the act of the -Interstate Commerce Commission under their 
Federal power. The point I am trying to make is that if you go back, if you 
take away the power from some one to finally decide you open the door at 
once to just the same sort of things that were happening prior to the time of 
Federal control, and which, in my judgment, will surely happen again, because 
why do the State or the State commission want this power? It Is simply for 
the purpose of making lower rates ; they do not want the power to make higher 
rates. The Nation has said that they want a level of rates on the whole which 
will sustain these railroads and enable them to operate and to serve the public 
without having to be supported by taxes. Federal or State, or by a bonus. If 
you take away the power of somebody to say in the last analysis what is a 
reasonable general level of rates, in spite of your desire to cooi>erate and your 
wish to help to work it out, and if you have a few people who do not look 
at the whole field, who do not have the responsibility of sustaining the rail- 
roads as a whole. It will only bring about similar conditions to those that 
existed prior to the present law. I am sure that is certain to happen. 

Mr. Newton. What I had in mind more particularly it has been my obser- 
vation that State commissioners have been more conservative and less Inclined 
to adjust rates In accordance with their proper basis during recent years rather 
than as far back as 1909. 

Mr. Elliott. I think you are absolutely right. I think the railroad commis- 
sioners, the State commissioners, the Interstate Commerce Commissioners, and 
we on the railroad side have all learned a great deal In the last four or five 
years. At the same time. In spite of that, right to-day there Is t^alk in 
different States and In different places that there is being pressure brought 
to get lower rates than the Commerce Commission thinks necessary for 
the general welfare of the whole country. For example, the State of 
Washington reduced the grain rate and the State of Arkansas the lum- 
ber rate, and you will come to a situation where you will have a com- 
plicated rate structure and the destruction of interstate commerce because 
you will never get lower State rates than the Interstate Commerce Com- 
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mission has ordered. If they do not want to get lower rates, they would not be 
seeking the power. They do not want the power to make higher rates at all. 

Mr. Newton. I do not know that I could agree with you that they want the 
power purely for the purpose of reducing rates. 

Mr. Elliott. I do not say that is the only purpose, but I think it is the real 
purpose, because if everybody were happy about the rates they would not be 
here suggesting a change. 

Mr. Newton. I think the question of the adjustment of purely intrastate 
rates is necessary whenever you have any horizontal increase in rates and that 
it can very well be the desire on the part of the State commissions to have that 
right. 

Mr. Elliott. Surely, they should have that. 

Mr. Newton. Under the practice, during the past two years, following the 
transportation act they have not had that power in certain States. In Iowa, 
for instance, the testimony of the commissioner from Iowa was to the eCEect 
that after a horizontal increase had been made in pursuance of the mandate of 
the Interstate Commerce Commission a certain new rate was put into effect 
which deprived certain agriculturalists of their market, a purely intrastate 
market. They took steps in order to correct that before the commission, and as 
I recall the testimony the State commission could not make the rate because 
they were only carrying out the mandate of the Interstate Commerce Commis^ 
sion. They then took up the matter before the* Interstate Commerce Commission 
and in the meantime the opportunity for marketing the crop for that year weQt 
by. Another year went by before the Interstate Commerce Commission acted 
upon the rate in question, so there w^re two opportunities of marketing crops 
that went by and all they wanted was merely to adjust an intrastate rate. 

Mr. Thom. Mr. Chairman and gentlemen, you will have witnesses on the 
stand to deal with the details of this situation, especially the situation in which 
Mr. Newton is interested. In respect to Iowa, which the argument is upon, 
and in order to have the matter of the actual status clear, I would explain 
that whenever a State, such as the State of California, for example, and many 
other States, accepted the general principle laid down by the National Govern* 
ment as to what the level of revenues should be, the commission of the State 
thereby retained absolute control over the adjustment of rates within the 
State. The State of California has as much power now as it ever had to 
adjust rates, with only the limitation that if it adjusts them so as to unjustly 
discriminate against interstate commerce, there is a power of revision ; but 
the initial power of action is in the State as completely as it was before the 
passage of the transportation act. The difficulty which has arisen is this, 
that where a State refuses to remove an unjust discrimination found by the 
Interstate Commerce Commission and refuses to put into effect rates which 
will not unjustly discriminate against interstate commerce it becomes the duty 
of the Interstate Commerce Commission, under the transportation act, to itself 
put such rates into effect. There is no difficulty in those States that accept 
the national standard and administer it as they see fit, subject to the Interstate 
Commerce Commission's power and review, in respect to remo\Ung the dis- 
crimination within their own States, but there is difficulty in those States that 
say, "We will not have the national standard; we will continue these unjust 
discriminations which have been found to exist." 

I will say further that in every one of these States that come forward now 
and say, "We will accept the national standard,'* the order of the Interstate 
Commerce Commission is at once vacated and the full power of the State is 
restored to it, just as it was in the first instance. 

Mr, GbIham. Just how much power do you concede is now left in the State 
commissions to fix rates? I am curious to know just how far a State commis* 
sion can go in establishing any rate, in view of the fact that the general plan 
of rate making is for an adequate return to the whole railway system. Sup* 
pose the Interstate Commerce Commission fixes a certain rate for a certain 
zone which we will say, for example. Includes the State of Indiana, and seV' 
♦•ral other eastern States, how can the State authority of Indiana take it upon 
itHi^lt to fix a rate from Indianapolis to Hammond on some particular com* 
moclfty which is different from the rate fixed by the Interstate Commerce Com* 
mSfision? 

Mr. Thom- They can do that absolutely by providing that in the general re- 
tiult there is no unjust discrimination against interstate commerce. 

Mr. Gbaham. Am I right in my view that if they lower a commodity rate 
froDi Indianapolis to Hammond that in order to make up the general sum that 
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is required, that is the proportion that the people should contribute that some 
of the rates will have to be raised just the difference? 

Mr. Thom. I want to modify what I have just said. An individual rate in a 
State may be of such a character in itself as to unjustly discriminate against 
interstate commerce. 

Mr. Graham. Would it discriminate because it reduces the return which the 
Interstate Commerce Commission thought ought to be paid to the railroads of 
the State? 

Mr. Thom. There are two kinds of unjust discrimination under this statute 
as it now stands. One is unjust discrimination as between persons, localities, 
and commodities. That kind of discrimination has nothing to do witU the 
revenue test. The other discrimination is a discrimination created by tlie 
local rates in a State, which is of such a character as not to contribute the 
fair part to the burden of sustaining the facilities of transportation for both 
classes of traffic. If the rate allowed between two particular points is free 
from unjust discrimination, from the standpoint of persons or localities or 
commodities, then the only kind of unjust discrimination that is left is dis- 
crimination against interstate commerce as a whole. It is difficult to see how 
the fixing of a particular rate or a particular movement is likely to be a ques- 
tion of such great consequence as to run counter to the revenue test. The 
Supreme Court has said in this decision that the kind of discrimination that is 
condemned by the statute is a real and substantial discrimination, not a slight 
or unimportant discrimination. 

It is something that will work againsjt the body of interstate commerce, and 
therefore will tend to impair the usefulness and adequacy of the instrumen- 
tality of commerce, or that will put an undue burden which should be borne by 
all the users of transportation over and against some class of users of trans- 
portation, so as to make that class pay what another man declines to pay. Let 
me say that where the Interstate Commerce Commission, under the transporta- 
tion act, sets a certain basis of rates, and it is found that the State accepted 
the national standard (as certainly over half of the States of the Union did 
after Ex parte 74), then the power of the State commission is as full and com- 
plete as it ever was to deal with individual rates and to deal with the body of 
rates in the State, subject only to the provision that it shall not use that power 
so as to unjustly discriminate against interstate commerce or against persons or 
individuals or commodities in interstate commerce. 

Mr. Graham. I have contended — and I do not know whether I am right; if 
not, I want to be set right — I do believe that since the Wisconsin case was 
decided that the power of a State commission in fixing rates was gone. It was 
taken away and lodged with the Interstate Commerce Commission. You say 
thJit there may be an inconsequential change in rates — ^such an inconsequential 
change that the Interstate Commerce Commission will not interfere — ^but who 
is to decide whether the change in a particular rate in intrastate traffic is such 
as to interfere with the general revenue system which the Interstate Commerce 
Commission approved. 

Mr. Thom. In other words, who is to decide in the final analysis whether the 
action of a State commission constitutes an unjust discrimination against inter- 
state commerce, unquestionably the national authority, but, until that is de- 
cided adversely to the action of the State commission, the rate put in by the 
State commission is as valid as it ever was. 

Mr. Graham. I will concede that they can initiate rates. 

Mr. Thom. They can establish them. 

Mr. Graham. But the Interstate Commerce Commission can rule, that they 
are a discrimination? 

Mr. Thom. Yes. 

Mr. Graham. So, practically, the entire rate-making power is now lodged in 
the Interstate Commerce Commission? 

Mr. Thom. I do not think so any more fhan your conduct as a man is lodged 
in the courts. You can do anything with perfect freedom as a man and citizen 
until you transgress some law, but your conduct and my conduct are subject 
to the supervision of the tribunals of the land. That, however, does not derogate 
from our first freedom. There is nothing In this law except the power of 
supervision. 

Mr. Graham. The only difference is this, in this matter of revenue, it is now 
considered that it is a proper test whether the rates produce a fair and ade- 
quate return. That is written into the law when it did not use to be. 
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Mr. Thom. The Esch-Cummins law has adopted the philosophy that the most 
important interest of the public in respect to transportation is in having an 
adequate system of transportation ; that such a system, of transportation must 
be supported by the users of it and not out of the Public Treasury, and that 
machinery must be created by which, in case of dispute as to the equities of 
the users of transportation, there will be somebody to determine what the 
equities are, and, until there is some decision as to those equities as between 
the State and the Nation, the power to regulate rates remains the same within 
a State as it was before the act was passed. 

Mr. Gbaham. With the final decision in the Nation? 

Mr. Thom. That is all. 
• Mr. Htjddleston. The net result of what you have said is that every action 
which is taken by a State commission in reference to transportation is subject 
to review by the Interstate Commerce Commission? 

Mr. Thom. No ; every action taken by the State with respect to rates which 
constitute an unjust discrimination is defined by the statute. 

Mr. HuDDLESTON. That implies that the review would be only to strike down 
the action of the State body. But the propriety of the action is also subject 
to decision by the Interstate Commerce Commission? 

Mr. Thom. Only when the State has exercised its power to create an unjust 
discrimination upon other users of this transportation system. 

Mr. HuDDLESTON. To determine whether they have done that or not rests 
with the Interstate Commerce Commission? 

Mr. Thom. Yes, sir. 

Mr. HtTDDLESTON. Therefore, whether the action of the State body be right or 
wrong, proper or improper, is for the Interstate Commerce Commission to say? 

Mr. Thom. Only in respect to that one question as to whether or not the 
State authorities haxe exercised their power so as to unjustly discriminate 
against some of the other users of this transportation instrumentality which 
is used in common by all. That is aU. 

Mr. HuDDLESTON. To apply that generality to a detail — is there any expendi- 
ture or any regulation to which a carrier may be subjected by the Interstate 
Commerce Conmiission that does not involve a decision upon that very point 
which you have mentioned? 

Mr. Thom. Oh, I think there are a great many. 

Mr. HUDDLESTON. To require a carrier to put in a siding that did not cost 
over $100 or to construct a way station or to make a stop or to do the slightest 
thing may involve a discrimination against interstate commerce, and if it 
does it is subject to review. If it Is found to be an improper discrimination, 
then the action of the State commission may be stricken down? 

Mr. Thom. This power is the power to remove unjust discrimination with 
respect to charges to the public that we are referring to, and the statute covers 
that. 

Mr. HUDDLESTON. But any expenditure that the railroad has to n/ake affects 
its revenues and so may constitute a burden upon interstate commerce. 

Mr. Thom. But that is not involved in paragraph 4 of section 13. 

Mr, HUDDLESTON. My question was not directed to that particular section. 

Mr. Thom. If we go into the general field, we must all of us see that there 
are many matters relating to the railroads that are not covered by the Esch- 
Cummins Act. 

Mr. HUDDLESTON. I am wondering if you can point to anything which a State 
commission could require a railroad to do or not to do as to which the order 
could not be reviewed by the Interstate Commerce Commission? 

Mr. Thom. There is no power to review. 

Mr. HUDDLESTON. I do not mean review in the technical sense, but I mean in 
the real sense. 

Mr. Thom. I think there are many. It has never occurred to me that there 
was any power in the Interstate Commerce Commission to review the action of 
a State commission in requiring a station to be built. 

Mr. HuDDijcsTON. Can you think of anything that a State commission can 
require a railroad to do or not to do which the Interstate Commerce Conmiission 
can not undo? 
. Mr. Thom. Yes. I think there are many thousands, but I will com'e to the 
illustration I have just given. There is no power that I know of in the Inter- 
state Commerce Commission to review the action of a State in requiring a 
fitation to be built. 
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Mr. HuDDLESTON. Suppofic building that station involTes the expenditure of 
many thousands of dollars? 

Mr. Thom. Then, it would be a question of confiscation and it would be con- 
sidered in the courts only, and not before the Interstate Commerce Commission: 

Mr. HuDDLESTON. Suppose that expenditure involved a burden upon com- 
merce? 

Mr. Thom. There is no power that I know of under Federal legislation to 
bring that within the jurisdiction of the Interstate Commerce Commission* 

Mr. HuDDLESTON. You think, then, that if a State body should direct a carrier 
to construct a station the Interstate Commerce Commission could not interfere? 

Mr. Thom. The Interstate Commerce Commission would have nothing to do 
with that. If the State were to say that here is a station down here at Culpeper,, 
in Virginia, a station must be built there to cost $5,000,000, the Interstate 
Commerce Commission could not say no ; but if there was relief it would be relief 
in the 'courts under the fourteenth amendment, .and not before the Interstate 
Commerce Commission. 

Mr. HuDDLESTON. And that same principle would apply to any betterment or 
any improvement whatsoever? 

Mr. Thom. Yes, undoubtedly ; except in those few instances where there are 
some provisions in the interstate commerce act about joint use of terminals and 
all that sort of thing, which are expressly made ; but unless expressly brought 
within the act I think there is no power of the nature which seems to be in your 
mind. 

Mr. HuDDLESTON. Has that particular point ever been presented to any court 
under the transportation act? 

Mr. Thom. No : and it never has been thought by anybody in charge of the 
railroads that that power existed. 

Mr. HUDDLESTON. That is a rather broad statement you are making. 

Mr. Thom. I am speaking only, of course, of those that have come within my 
own experience. Judge Fletcher tells me that the Interstate Commerce Commis- 
sion has frequently held that it has nothing to do with these service matters. 
That is the public opinion of the railroad people. There is no contention to the 
contrary, Mr. Huddleston. 

Mr. Ha WES. Mr. Thom, do I understand this situation? The State commission 
to-day have the power to fix intrastate rates on all forms of freight and passen- 
ger transportation, subject only to a discrimination against interstate trans- 
portation; is that correct? 

Mr. Thom. Yes, sir. 

Mr. Ha WES. Taking the illustration of Congressman Graham a few minutes 
8"o relating to Indiana, there is nothing to prevent the commission in Indiana 
^>r the legislature of Indiana from making any passenger or freight rate that 
they desire unless the freight or that passenger rate interferes with the national 
situation. If the State of Indiana should make a 2-cent passenger rate which 
in its effect would increase the passenger rate of 10 States east of Indiana and 
10 States west of Indiana, the National Commission would not permit that t<y 
be done. 

Mr. Thom. That is correct. 

Mr. Ha WES. So that to-day the Esch-Cummins Act and the Wisconsin case 
have not taken from the State commissions any power that they possessed prior 
to that decision except a limitation upon the attempt of 15 per cent of the 
business to control 85 per cent of freight business; is that correct? 

Mr. Thom. That is correct. Now, here is what the situation is, Mr. Hawes. 
I do not want to interrupt the witness, Mr. Elliott, longer, but I would like to 
say this: It has always been unlawful, ever since 1887, for a railroad by its 
own voluntary action to unjustly discriminate as between its patrons. Now,. 
that has always been unlawful. The only thing that was left open by the law 
as it then was was the power of a State to require a railroad to unjustly dis- 
criminate between Its patrons. Now, the Esch-Cummins bill has said that if 
it is an evil for a railroad by its own voluntary action to unjustly discrimiate 
against some of its patrons it is no less an evil if they are required to do so 
by the action of a State, and therefore the principle Is announced in the Esch- 
Cummins Act that unjust discrimination against some patrons in favor of others 
is an evil which violates the rights of users of these transportaion instruments, 
whether it is done by the railroads voluntarily or whether they are required 
to do it by State action ; and when the charge is made that the authorities of a 
State have used their power to throw off of a privileged class a burden onto the 
shoulders of another class, somebody must decide that question as between 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 561 

those two conflicting interests, and that power is the Nation. That is the whole 
of the philosophy of this subject. 

Mr. Babkley. Mr. Thorn, that may involve every single order issued by a 
State commission affecting rates, may it not? 

Mr. Thom. It may if every order results in unjust discrimination. 

Mr. Baeklet. Of course it might might be contended that any order made 
would involve unjust discrimination, and it could be brought to the Interstate^ 
Commerce Commission for a review ; and it might be the commission would de- 
cide in some cases that there was no discrimination, and in such cases the rate 
fixed by the State would hold. But there is a possibility that every rate fixed 
by a State commission may involve the question of discrimination, and to that 
extent the whole rate system of the State might be reviewed by the Interstate 
Commerce Commission. 

Mr. Thom. Yes ; and that is true, as a matter of theory, about every action 
that you and I take as men. 

Mr. Babkley. I understand. 

Mr. Thom. We may have charges unjustly made against us, and we may be 
haled into court. Our safety is the uprightness of our conduct, and when we 
get into court that uprightness will be our protection. Now, if the State com- 
mission enters an order which is unfairly made the basis of an accusation of 
unjust discrimination, then it is the duty of the Interstate Commerce Commis- 
sion to so declare and leave the State as free about it as it was before. 

Mr. Babkley. Yes ; but how can it be determined whether it is unjust or dis- 
criminatory until somebody has taken it to the Interstate Commerce Commis- 
'sion ; and every rate may be taken there and determined whether it is unjust 
or discriminatory. 

Mr. Thom. Every rate that is made by a State is subject to the charge and 
open to the proof that it is an unjust discrimination against some other user 
of transportation ; and when that charge is made, in that case as In every other, 
there is a tribunal to determine it, and the safety of the rate making against 
whom the charge Is preferred Is the uprightness of his conduct and the fact he 
was not guilty of the charges made against him. 

Mr. Mapes. I do not know whether Mr. Thom wants to go on any further at 
this time or not. 

Mr. Thom. I would like Mr. Elliott to proceed, because I shall probably argue 
the matter before you and be subject to examination, and I do not want to Inter- 
fere with him. At the same time I want to put myself at your disposal. 

Mr. Mapes. I have several questions In mind that I would like to ask you at 
some time, and I would like to ask you just one now : Is It your thought that 
any rate which Is lower than the interstate rate Is discrimination against Inter- 
state commerce? 

Mr. Thom. Not necessarily. You have to look at all the circumstances and 
conditions surrounding it. 

Mr. Elliott. I want to say a word more, Mr. Chairman, In regard to* Mr. 
Huddleston's Inquiry on this question of expenditure wWch he thinks Is 
possibly subject to the review of the Interstate Commerce Commission. There 
are a number of Items where the Commerce Commission has absolutely 
nothing to do with the reviewing of the action of the State authorities, and 
yet they do affect the Income of the railroads very materially. You take the 
subject of grade crossings, which runs Into large expense very often. The 
State authorities of one kind or another order a change of grade. The railroad 
has no defense against that order except to go Into the courts, as any other 
citizen can when the State orders him to do something, and show that it Is an 
unreasonable thing and an unwarranted expenditure of money, and the 
Interstate Commerce Commission has nothing to do with It. Then, take the 
question of fencing. In many of the Western and Southern States we are 
required to fence. You may not think you need to fence, but you have to 
fence or have the order set aside in the courts. The Commerce Commission 
has nothing to do with that. 

Then, take the question of drainage ditches all through the State of Wash- 
ington, for instance, or in any country where irrigation Is customary. You 
are ordered to put in drainage ditches and put syphons under your tracks, 
very often at very large expense. You have no recourse to the Interstate 
Commerce Commission. That is a State matter. Then, take the question of 
sanitation and stations. The State commission may order sanitary appliances 
in a •mall station and you may say that it is not necessary, because only half a 
dossen people come to that station a day and this expensive plumbing is not. 
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necessary/ but you can not go to the Interstate Commerce Commission about it. 
You can go into the courts and try to have it set aside. Then, take the question 
of train stops in the passenger-train service in a State. The State commission 
may say that you must run such and such trains or make such and such stops. 
We do not appeal to the Commerce Commission on that. If we think an 
unjust order is made to put on expensive or elaborate passenger service, more 
than the conditions justify, we go into court about it. There are quantities of 
things where the State commission, very properly exercises authority, because 
they are right there and they reflect the views of the local public, and if we 
think their orders are unjust we can go into court about it. 

When it comes to a rate, we can, if we think that is unjust, go to the Com- 
merce Commission, and in reference to the question raised by Mr. Barkley 
that every rate might be subject to attack and revision, that is a possibility. 
However, this very modus vivendi that the State commissions and the Inter- 
state Commerce Commission worked out and made public on the 3d of May 
is for the purpose of reducing to the lowest possible minimum that class of 
expenditure, and if there is good temper and good judgment and good sense 
exercised on the part of the Commerce Commission with their power, and on 
the part of the State commission with their power, and they sit down together 
and work the matter out you are going to eliminate a very large number of these 
points of conflict. You may not eliminate them all, and you probably will not 
eliminate them all. Then in that sense, if the railroad or the public in another 
State feel that the demand or the action of the State commission is unfair 
and unjust they can proceed and go to the Commerce Commission as an 
arbitrator and say, " We do not think this is fair either to the public or the 
railroads"; if the railroads appear or if a neighboring State appears, "We 
do not think it is fair to the State," and then somebody has to decide the 
question. It seems to me it is absolutely necessary in a complicated nation 
like this, made up of 48 States, with some conflicting interests, and bearing in 
mind always that the prime requisite of the United States, as we go on 
growing, is to have an adequate railroad system that will furnish you cars, 
engines, and tracks, and transportation — it is absolutely necessary for some 
power to be lodged somewhere, because in such cases of doubt, where the State 
commission and the Interstate Commerce Commission in a laudable effort to 
agree do not agree, somebody must decide, and the power to decide should be 
the one that looks over all the States and all the situations. 

Mr. Graham. Mr. Elliott, that suggests to me this thought: Take the city of 
Chicago, for instance. I remember that the city council ordered the railroads 
to raise their tracks there. I think that was by an order of the council of the 
city, and there has been some talk about an order from the same authority to 
electrify the terminals there, particularly with reference to the Illinois Cen- 
tral on its lake front. Could an order of that kind, which necessarily imposes 
very great financial burdens upon the railroad companies, be held under any 
stretch of imagination to be a discrimination such as would make the action 
subject to the decision of the Interstate Commerce Commissum, in your 
judgment ? 

Mr. Elliott. I am not a lawyer, Mr. Graham, but my judgment about that Is 
that I can not see how that order would in any way get before the Interstate 
Commerce Commission. The relief of the railroad company would be to go to 
the proper court. 

Mr. Graham. It does, however, impose a great financial burden. 

Mr. Elliott. Yes ; I am coming to that point. The relief of the railroad com- 
pany would be to go to the proper court, and, if they were beaten and had to 
carry out the order, then they would add the cost of that improvement, which 
was made for the service of the public riding on that railroad and transporting 
freight on it, to the value of their property devoted to the public use; and then 
the Interstate Commerce Commission, in the exercise of their power, in making 
& general rate level to make a fair return on fair value, would have to take that 
expenditure imposed by the order of another public authority into account in 
saying what the rate level should be. But. as I understand the law, the com- 
mission would have no power to go to the State of Illinois and say, " We object 
to your ordering the Illinois Central to spend fifty or sixty million dollars here, 
hecause it means that eventually we have got to permit a raise of the rates 
somewhere to permit a return on that fifty or sixty million dollars.'* 

Mr. Graham. In other words, in your view of the matter, there is nothing in 
the transportaiton act that interferes with the local jurisdiction over that kind 
of matters. 
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Mr. Elliott. It has not anything to do with ,it. 

Mr. HuDDLESTON. In further reference to the powers of the Interstate Com- 
merce Commission, may I call your attention to subdivision 3 of section 13 of 
The act as amended, where I l)nd this language : 

" Whenever in any investigation under the provisions of this act, etc., 
there shall be brought in issue any rate, fare, charge, classification, regulation, 
or practice, made or imposed by authority of any State or initiated by the 
X*re8ident during the Federal control, the commission, before proceeding to hear 
and dispose of such issue, shall cause the State or States interested to be noti- 
fied of the proceeding," etc. 

Now, the question I want to ask is, in view of your broad statement of a num- 
l>er of things which you believe a State commission may do without any power 
of the Interstate Commerce Commission to undo, whether any court has con- 
strued the transportation act to mean what you appear to think it means — has 
the matter been put in issue in any judicial proceeding? 

Mr. Elliott. Not so far as I know in reference to that class of questions, Mr. 
Suddleston. 

Mr. HuDDLESTON. Let me suggest that this language includes "practice," 
-which occurs to me to go about as far afield as any' order of a State body could 
so. It would touch not merely the elevatin of tracks and questions of sanitation, 
but stops, signaling, and the slightest things a railroad might do, and yet it 
«ippears that th^se things are placed within the jurisdiction of the Interstate 
Oommerce Commission to consider. 

Mr. Elliott. In answer to what you have said, Mr. Huddleston, I think you 
must read the interstate commerce law and the transportation act as a whole, 
and while I may be wrong about it, I take it that this section 13, paragraph 4, 
should be read in connection with the general scope of the act which was di- 
rected against rates and regulations, and those things that affect the moving of 
interstate commerce, the tariff charges, the demurrage charges, and things of 
that kind. 

Mr. HUDDLESTON. Would not that extend to any action that a State body 
might take which would constitute a burden on commerce? 

Mr. Eujott. I should say no, but I can not answer your judicial, legal ques- 
tion; but the the word **practice," I should say interpret, as a man who has 
been in the railroad business a long time and worked under State commissions, 
and under the Interstate Commerce Commission, means the practices of han- 
dling your commerce, your rules and regulations, your demurrage charges and 
all that sort of thing; and has nothing to do with the practice of putting 
ties under your rails, or has nothing to do with the weight of rail you should 
Tise, or the kind of car wheel you should use. There are certain things in the 
law that have been put into the hands of the Interstate Commerce Commission, 
namely, the question of certain safety devices. That has been put in specifi- 
cally, but no one, uhtil you raised the question, has ever assumed that this 
word " regulation " or " practice " meant what I take it is in your mind^ — that 
w^e could seek a refuge in the Commerce Commission every time a State com- 
mission made a reasonable order to build a small country station or change 
a grade crossing. 

Mr. HuDDLESTON. Or an unreasonable order. 

Mr. Elliott. Yes; or an unreasonable order. Our relief is to go to the 
State courts, and if any higher court has jurisdiction to go to that court. 

Mr. Babkley. Is it not true that the words " practice " and " charges " as 
used there have a technical meaning which is thoroughly understood by the 
Interstate Commerce Commission, and have they not, in their decisions, passed 
npon the meaning, in numerous cases, so as to exclude the things to which you 
have referred? 

Mr. Elliott. Yes, sir; I think so. There is no such feeling in the minds of 
the railroad owners and managers as Mr. Huddleston thinks we might have in 
mind, and try to read into our management under the language of that clause. 

Mr. Raybltrn. Along the line of Mr. Thorn's statement a little awhile ago about 
the power of State commissions, is it your idea that a State commission has 
absolute power over grade crossings, depots and tracks, and would have the 
power to order a railroad to fix its tracks and put on heavier steel or put in 
new crossties, etc. ; is that your idea? 

Mr. Elliott. I think it would be within the power; under the general police 
powers of the States, to see that you maintain your railroad with reasonable 
safety, and if we thought they had made an unjust order, our relief would not 
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be with the Interstate Commerce Commission, but would be to go to some 
court. 

Mr. Raybubn. Suppose it is a railroad with a Federal charter. There i:* 
one such railroad in the United States, and, very much to my regret, I live on 
it. It is a dirty, filthy rallrcad, 250 miles in length; that is, the one spur of \t 
that runs to my town, and the track is always so rough that you can not read 
a newspaper on the train on account of its jumping up and down ; and we also 
get the cast-off cars and engines frcm the main line. The railroad I am talking 
about is the transcontinental division of the Texas & Pacific, which runs 
from Texarkana, Tex., through Clarksville and Bonham into Fort Worth, y. 
distance of 250 miles. There has never in the history of that railroad been a 
car on it in which you could buy a seat in advance. You have to go into a rough 
and tumble always to get a seat, and it is always the oldest car in the business. 
Now, has cur State commission any power over a situation like that, or do they 
not always jump behind their Federal charter every time we start to do 
anything? 

Mr. Elliott. I do not know what shield that Federal charter is to them, Mr. 
Rayburn. 

Mr. Rayburn. I know that has been the condition on this railroad from 
almost time immemorial. I took the matter up informally with the Interstate 
Commerce Commission in about 1914, but, as you know, we got into the war 
and everybody got kicked all to pieces, and I thought we could suffer a little 
while longer; but I have just taken that matter up again with the Interstatt^ 
Commerce Commission to see if they can do something about it. It is an 
outrage to have a railroad that runs 250 miles without a car on which you 
can buy a seat, and it is also an outrage that you can not sit tiiere in peace and 
read a newspaper l)ecause it is jerking up and down all the time. The railroad 
runs through that rich, black land, which is the finest cotton section of Texas, 
and it is one of the best paying lines in the country, but our State commission, 
it seems, has never been able to reach them. 

Mr. Elliott. I would say that if your State authority, either the State 
commission or the State legislature, or anyone representing the power of the 
State, and particularly the police power of the State as to safety and sanitation, 
should issue an order in that case to do certain things, the appeal from that 
order by that particular railroad would not be to the Interstate Commerce 
Commission, but would be to some court. That is not a class of question 
that this transportation act deals with. 

Mr. Rayburn. I know that, but we were discussing that kind of question. 

Mr. Elliott. Yes ; I understand that. 

Mr. Rayburn. It was not specially relevant to this question, but I would 
simply. like to know what those people are ever going to do in order to get 
decent treatment ; that is all. 

Mr. HuDDLESTON. To complete my question concerning the powers granted to 
the Interstate Commerce Commission, I want to refer to subdivision 4 of section 
13, which provides that " whenever in any such investigation the commission 
after full hearing, finds that any such rate, fare, charge, classification, regula- 
tion, or practice causes any undue or unreasonable advantage, preference, or 
prejudice as between persons or localities in intrastate commerce on the one 
hand and interstate or foreign commerce on the other hand, or any undue, 
unreasonable, or unjust discrimination against interestate or foreign commerce, 
which is hereby forbidden and declared to he unlawful, it shall prescribe the rate, 
fare, or change, or the maximum or minimum, or maximum and minimum, 
thereafter to be charged, and the classification, regulation, or practice thereafter 
to be observed, in such manner as, in its judgment, will remove such 
advantage, preference, prejudice, or discrimination. Such rates, fares, charges, 
classifications, regulations, and practices shall be observed while in effect by 
the carriers parties to such proceedings affected thereby, the law of any State 
or the decision or order of any State authority to the contrary notwithstanding." 

I did not want to ask any further question about it, but my previous question 
was not complete without a full quotation of the statute. The whole issue, as 
I see it, depends upon the significance of the use of the words " classification, 
regulation," and practice in addition to " rates, fares and charges," so that 
it may be that those who favor exclusive Federal control have a treasure In 
this act that they do not yet realize. It seems possible, from my present point 
of view, that the courts, when the matter is presented, may so hold. 

Mr. Elliott. Well, Mr. Huddleston, I think that language, " such rates, fares, 
charges, classifications, regulations, and practices." taken as a whole refers to 
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the monetary terms under which interstate commerce is carried on and not to 
to the regulation of the physical work. 

Mr. HuDDLESTON. If it should mean an expenditure of funds which would 
necessitate charges alTeefng Interstate commerce, which would be prejudicial 
to the parties using interstate commerce, then the issue would be squarely pre- 
sented. 

Mr. Elliott. If a State authority should say, " You must put your freight 
ear at the disposal of the men doing intrastate business and allow the free use 
of it for 30 days," that would at once be an unjust burden on interstate com- 
merce, because the Interstate Commerce Commission says that you are entitled 
on interstate bu.siness to a demurrage charge of whatever it may be — two or 
three or four dollars a day; but that has nothing to do with the building of a 
particular kind of car or the spending of money for a car. It is simply the 
price that the instrument created for carrying interstate commerce shall receive 
from the person using that instrument. I do not believe, and it never occurred 
to me until you raised the point, that this word " practices " 

Mr. HuDDLESTON (interposing). Not merely "practices," but "regulations." 

Mr. Elliott. Well, "regulations" refers to your methods of doing business. 

Mr. HUDDLESTON. Of course, according to the accepted rules for construction 
of statutes we are compelled to give each of those words a meaning — a separate 
meaning. Within legal contemplation there is no tautology in a statute, and 
therefore we must hold that " practice " means a different thing from " regu- 
lation," and " regulation " a different thing from each of the other terms used, 
and that neither of them relates to " fares," " charges," or " rates." 

Mr. Elliott. Well, there are the regulations about where you shall weigh your 
freight and how you shall weigh it and things of that kind;. and "practices" 
has to do with whether you can keep your freight house open a certain length 
of time, or something of that sort. I see your point, but it seems to me it is a 
very remote thing, and I know it was not in the minds of any of us who were 
instrumental in helping the Esch-Cummins people come to a final conclusion in 
framing that act. I think it was never brought up, so far as I know, in any 
discussion of the act before the Senate committee. I do not know about the 
House committee, because I was not here so much, and you gentlemen would 
probably know about that ; but it never occurred to me until you brought it up 
to-day that under that language the door was open for a railroad to say, " I do 
not like your order about a grade crossing, and I am going to appeal to the 
Interstate Commerce Commission " ; and I do not believe you could read that 
into It. 

The Chaibman. Will you proceed now, Mr. Elliott? 

Mr. Elliott. I wanted to say a little more about these conflicts between the 
State of Iowa announced in that report that I read to you, and set up barriers 
much better than I could ; but I want to present to your minds a little further 
this idea that if every State should adopt the doctrine or the principle that the 
State of Iowa announced in that report that I read to you, and set up barriers 
against another State, then in that case the commerce between the States would 
be very largely affected and it might be absolutely suppressed. 

The North Dakota lignite case was along that line. They wanted to set up 
a barrier so that the bituminous coal from Lake Superior or the semibitumlnous 
coal from Montana could not be brought in there, so that they could sell the 
lignite coal mined right in North Dakota, and it caused thf»m to reduce the 
rates on coal to a very low level. It not only helped to keep out coal that was 
t>eing shipped to North Dakota, but it imposed on the carriers, because of the 
very low rates, the necessity of getting that lost revenue from some other 
iiource. It worked in two ways. If every State is going to work to make these 
low rates, how are you going to get the money to spend on these instrumen- 
talities that are doing intrastate business and also interstate business? Are 
you going to get the shortage brought about by these low rates by taxation 
within the State so that each State shall raise enough money to help the rail- 
roads? How are you going to make up the shortage on the part of the Nation? 
Yon have to get that from some source. From my point of view it is very much 
better to have the general rate level worked out very wisely by cooperation 
with the State commissions and have it sufficient to sustain this great machine 
which is doing Intrastate business and doing interstate business, and do it all 
on the same tracks, on the same trains, regardless of State lines, rather than 
to liave each State going on its own hook. 

If you are going to adopt the principle of the Iowa declaration, why not for 
each county have each county attend to its business? There are some coun- 
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ties in Texas and Montana, as you know, wlilch are as big or bigger than souie^ 
entire New England States. Each big city might come along and say, "We 
have special things in our city." It is reductio ad absurdum. We are a 
nation and we want to look at it in a national way. Say the Iowa doc- 
trine is carried to the extreme. The ICastern States are large consumers 
of food. It is important to the manufacturing population of the United States- 
that this food be transported from Western States. In the States of Iowa, Illi- 
nois, Ohio, and Kansas there is plenty of land which can be cultivated and 
some day it will be. Suppose they should make favored rates on all agricultural 
products in their own States so as to reduce the returns of the agricultural 
people, and assume that the Eastern States raise all the food necessary in those- 
States — that is a perfectly possible thing to do with intensive agriculture and 
intensive cultivation, it would not be right and fair under our system, and yet 
if you are going to have this idea that each State make the rates to foster 
that State alone, without regard to the rest of the States, you are going into 
an unending discussion and eventually a destruction of interstate commerce, 
a destruction of the instrumentalities that enable interstate commerce to be 
carried on in the magnificent proportion which it is now being carried on in. 
the United States. 

The more you study this important question the more you study it, the more 
it is clear that this is a great railway situation; this is a great railway rate 
business. Let us look at it as one great unit. You can not split it up into 
48 different parts. Take a great State like Montana or Texas, you can not 
split them up into 20 or 30 parts because some parts of Montana have different 
views about this situation. Take the situation in Texas, you have just one 
railway system crjossing the State line. The same tracks are doing interstate 
commerce business, the same cars, the same engines, the same employees are 
doing interastate business. You can not divide them. The securities are 
issued and sent all over the world and are held by thousands of people. You 
can not say what part of those securities represent intrastate facilities and 
interstate facilities. They are all mingled together. It is practically im- 
possible to divide them. As I think Judge AVebster knows, in Washington 
they tried to separate them and to make an estimate of the value of the prop- 
erty in the State of Washington devoted to intrastate business as compared 
with the value of the property in the State of Washington devoted to interstate 
business; a wholly impossible calculation, and the expense to maintain that 
property for interstate business as compared with intrastate business. It caa 
not be done ; it is an impossible thing. You have to look at it as a whole. 

When Congress finally enacted the Esch-Cummins law you wanted a self- 
supporting transportation act system that would do all of the business of all 
the people all the time, whether State or interstate. You wanted that supported 
so that it would progress, that it would not stand still. And have better 
tracks, cars, and improvements as they said again and again, and then as to 
what support the machine should have; that is, somebody ought to have the 
power of surveying the thing from a national standpoint, should have the 
best man in charge. They said that naturally he would be an advocate of his 
local situation and* might go too far in perfectly good faith, to destroy the 
idea of a big railway system that will serve all the people. That is why I 
come back again and again with the same policy about the transportation 
machine of the United States must be laid down by someone who is going to 
lay it down, that each State could not lay it down. I do not see how we 
can have a consistent and good policy if you are going to attempt to break 
up these railway systems so far as their rate-making structures are concerned 
by State lines. I can not see how it can be done. 

Mr. Thom. Mr. Chairman, in connection with Mr. Huddleston's inquiry, I 
want to put into the record at this point paragraph 6 of section 1 of the 
interstate commerce act which, I think, Mr. Huddleston will probably find 
answers his question as to the meaning of regulations and practices. I will 

read it i 

" It is hereby made the duty of all common carriers subject to the provisions- 
of this act to establish, observe, and enforce just and reasonable classifica- 
tions of property for transportation, with reference to which rates, tariffs^ 
regulations, or practices are or may be made or prescribed, and just and reason- 
able regulations and practices affecting classifications, rates, or tariffs, the 
issuance, form, and substance of tickets, receipts, and bills of lading, the 
manner and method of presenting, marking, packing, and delivering property 
for transportation, the facilities for transportation, the carrying of personal. 
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sample, and excess baggage, and all other matters relating to or connected 
with the receiving, handling, transporting, storing, and delivery of property 
subject to the provisions of this act which may be necessary or proper to 
secure the safe and prompt receipt, handling, transportation, and delivery of 
property subject to the provisions of this act upon just and reasonable terms, 
and every unjust and unreasonable classification, regulation, and practice is 
prohibited and declared to be unlawful." 

That Indicates what the interstate commerce act means when it refers to 
regulations and practices. 

Mr. Elliott. Now, gentlemen, you may think that all my statements here are 
made purely as a railway officer and in defense of railway earnings. That 
is true, but I think it is fair to say that the real party in interest in your 
hearings is not the railway officer or the railway employee or the railway 
owner, but it is the general public. 

I want to read again that part of this modus vivendi of the Interstate Com- 
merce Commission to State commissions, under date of May 3 : 

" Public regulation of our railroads is performed in part by the commission 
representing the Federal Government and in part by commissions represent- 
ing the various States. Conflicts of jurisdiction between the two systems of 
public regulation have arisen from time to time, resulting in litigation and 
action by the courts ; but the Federal and State commissions were alike created 
in the public interest and have a common purpose, namely, the maintenance of 
a transportation system which will in all respects best meet the public needs. 
In view of this common purpose they should, and we believe they can. work 
together for its attainment without conflict or resort to litigation. Such co- 
operation is contemplated by the interstate commerce act as interpreted by 
the Supreme Court." 

That was written after this Wisconsin decision. • . 

If you are going to have these laws exist so that the States can do some of 
these things which we have been discussing, it is not going to be in the public 
interest. You may correct conditions that are unsatisfactory to the railway 
workers or the railway officer or the railway owner, but you may get back to 
the situation mentioned by Mr. Rayburn, that through a lack of support caused 
by the adverse actions of these various authorities you do not have a satis- 
factory transportation machine maintained in the public interest and not in 
the interest of the railway owner and everybody will suffer because through 
the result of having no policy laid down by some one who has surveyed the 
whole field and no final authority to pass on conflicts as to that policy, and 
say what is right to do, an uncertain and uneven and inharmonious and un- 
developed transportation system and everybody will suffer immensely by 
linving poorer service or not having any service. It is only a year and a half 
ag:o that there was a great cry made after the rate raise of August, 1920. That 
preat cry was not the freight rate. The great cry was to give us facilities. 
We were put to it to have sufficient car transportation for the needs of the 
American people, and we are going to have it again; we may have it this 
autumn, it is perfectly possible, from the shipper and. traveler, for more 
passenger cars. Where will we get them? The shipper of grain or cotton 
wants his commodity transported. You are going to have it in due time. It 
may come in the autumn. We are afraid of it in the railroads. We want 
ears to take the grain to Seattle or Portland, and the cry of the North and 
South will be, " Give us cars to transport our commodities." 

The Chairman. Mr. Elliott, the time to suspend has arrived. 

Mr. Elliott. If you can give me five minutes I will complete my remarks: 

The Chairman. Very well, Mr. Elliott, you may proceed. 

Mr. Elliott. Just to conclude what I have to say and to refresh your minds, 
Mr. Taft, in the Wisconsin rate case, in one paragraph on page 13 of the 
decision stated what seems to me some very sensible things. He quotes from 
the Minnesota rate case — ^that was the Supreme Court decision at that time — 
a» follows: 

" The authority of Congress extends to evei*y part of interstate commerce, 
and to every instrumentality or agency by which it is carried on ; and the full 
control by Congress of the subjects committed to its regulation is not to be 
denied or thwarted by the commingling of interstate and intrastate opera- 
tions. This is not to say that the Nation may deal with the Internal concerns 
of the State as such, but that the execution by Congress of its constitutional 
fKJwer to regulate interstate commerce is not limited by the fact that intrastate 
transactions may have become so interwoven therewith that the effective gov- 
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ernment of the former incidentally controls the latter. This conclusion 
necessarily results from the supremacy of the national power within its 
appointed sphere." 

That is the end of the quotation. Then the Chief Justice goes on : 

" It is said that our conclusion gives the commission unified control of inter- 
state and intrastate commerce. It is only unified to the extent of maintaining 
efficient regulation of interstate commerce under the paramount power of Con- 
gress. It does not involve general regulation of intrastate commerce. Action 
of the Interstate Commerce Commission in this regard should be directed to 
substantial disparity which operates as a real discrimination against, and ob- 
struction to, interstate commerce, and must leave appropriate discretion to the 
State authorities to deal with intrastate rates as between themselves on the 
general level which the Interstate Commerce Commission has found to be fair 
to interstate commerce." 

That is the end. Now, to me that seems a very sensible doctrine. 

Mr. Mapes. What do you think the Chief Justice meant when he used the 
expression,. " general' level " ? 

Mr. Elliott. I take it he meant under the transportation act the Interstate 
Commerce Commission is charged with the duty of directing a general level of 
rates and that if the American public maintains satisfactorily the railroads they 
will grow as the country grows and increase in capacity as the capacity is 
needed, and he means in a general way that action by the State commission 
should not destroy the earning power of these carriers, which earning power 
the Nation has said should be sufficient to keep them alive and let them grow. 

Mr. Mapes. What is your answer to the question asked Mr. Thom? 

Mr. Elliott. Which one? 

Mr. Mapes. As to whether any local rate wiiich is lower than the interstate 
rate is a discrimination -against interstate commerce? 

Mr. Elliott. My answer would be, I should say, it would not necessarily be 
so. You would have to consider each rate on its merits. There might be a con- 
dition in a State where a lower rate than the local rate fixed by the Interstate 
Commerce Commission was justifiable from every point of view. If the rate 
was proven to be too low by complaint of the railroads on one side or the State 
authorities on the other side, the commission would correct it of their own 
motion, but I can conceive of a case where nolK)dy would complain. They would 
say, "Yes ; we are perfectly satisfied to have this rate on sand and gravel within 
our State, and we can stand for it, but if you go too far we will have to com- 
plain." I do not think you can make a general answer, you have to take each 
case as it comes up. 

Mr. Mapes. You used the expression, " lower than the general level." 

Mr. Elliott. Yes, sir. Let us suppose, for the sake of the argument, that 
the Interstate C'ommerce Commission and the railroads agree on a schedule of 
rates on sand and gravel across a State line. I could conceive of a condition 
arising in a State where the railroads and the State authorities might agree 
temporarily or permanently that the rate in that particular case might be a little 
lower than the rate approved by the wmmission. I think you have to take each 
case as it comes up. 

Mr. Mapes. Suppose the railroads did not agree to the local rates fixed by 
the State commissicm and brought the matter before the Interstate Commerce 
Commission under the transportation act, do you think it w^ould be the duty of 
the Interstate (^)minerce Commission to raise the local rates to the level of the 
interstate rate? 

Mr. Elliott. I think if the railroad found that a State rate, in its judgment, 
was an unjust burden on interstate commerce or made it necessary for the rail- 
road to increase rates somewhere else to make up the shortage due to the State 
rate, that it would be the duty of the Interstate Commerce Commission to hear 
the carrier and hear the State authorities and then somebody, and in the 
present case it would be the commerce commission — you have to trust some- 
body. 

Mr. Mapes. You think it would be the duty of the Interstate Commerce 
Commission to hold that a rate which was lower than the interstate rate was a 
discrimination? 

Mr. Elliott. No; I do not think that the difference in the rate in that par- 
ticular case would be the entire determining question. You would have to take 
into consideration the flow of cars and all the conditions. 

Mr. Mapes. Do you agree with Mr. Thom's theory that the State commission 
has full power over rates within the State? 
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Mr. EixiOTT. I do. 

Mr. Mafes. In that connection, in the Minnesota Rate Case, Mr. Justice 
Hughes said: **To say that this power exists in the State commission, but 
that it may be exercised only in prescribing rates that are on an equal or higher 
basis than those that are fixed by the carrier for interstate transportation, is 
to maintain the power in name, while denying it In fact." 

Mr. Elliott. Not if the rate as fixed is going to throw an unjust and undue 
bnrden on interstate commerce and make it necessary for some other class of 
people in that same State or in some otlier State to pay higher rates on some- 
thing else to make up the shortage; you have to take the whole picture. As- 
suming that you are going to have a system of transportation that will be ade- 
quate to our needs, it has to be supported and if you take away that support 
by making very low rates, you have to make up that shortage somewhere else. 
If you have a dual system, like everything else where you have two heads, you 
will have conflict and somebody must be the boss in the last analysis. Some- 
body has to say what shall be done in a case of honest difference of opinion. 
As to your particular question I can conceive of local conditions in the move- 
ment of trains, the movement of cars, a situation that would be justified and 
the railroad would not complain, and a lower rate than what you call the gen- 
eral level the commission might put in and if nobody complained there would 
be no conflict. 

Mr. Mapes. I would like to get your answer to this thought. In answer to 
a question which Mr. Huddleston asked, you said that if the State commis- 
sion should make an unjust order for the putting in of a depot the railroad 
^irould be obliged to take it to the cou^. Why should the road go to the 
courts on a question of that kind, and not when orders relating to fares are 
concerned? 

Mr. Elliott. I take it the answer to that would be that the building of a 
station at a local point in any given State, even at a competitive point to 
that particular community and would have no bearing on what some other 
State might do in ordering the building of a station within its borders, but 
the rate serves all over interstate commerce and intrastate commerce. 

Mr. Mjlpks. Why be required to go to the court in a case of that kind and 
not in a case of a rate that applies strictly to intrastate business? 

Mr. Elliott. You could do it, but you would have to go to court all the 
time. You would have interminable litigation. You could extend the powers 
of the commission over such a thing if you wanted to, but it would seem to me 
to be very unwise. 

Mr. Mapes. Your answer is then that in one case you might have to go to 
court much more frequently than in the other? 

Mr. Elliott. I think you would. 

(Thereupon, the committee adjourned to meet on Friday, May 19, 1922, at 10 
o'clock, a. m.) 



Committee on Interstate and Foreign (Commerce, 

House op Representatives, 

Friday, Ma/y 19, 1922. 

The committee this day met, Hon. Samuel E. Winslow (chairman) presiding. 
The Chairman, (rentlemen, if you will come to order we will proceed with 
our business. You may proceed, Mr. Elliott. 

STATEMENT OF MB. HOWABD ELLIOTT — ^Resumed. 

Mr. Elliott. Mr. Chairman and gentlemen of the committee, when we ad- 
journed one of your members, I think it was Mr. Hawes, but I am not sure, 
asked me to produce some figures showing the railways in the year 1921 that 
had a net operating deficit — that is, after paying expenses, taxes, rental of 
cars, and rental of tracks they had to use in their operation they did not have 
any money left. I have that statement here, Mr. Chairman, and it shows that 
there were 54 such railways, with a mileage of 26,022 miles, and they failed 
to meet their actual operating obligations and taxes by $30,301,836. Do you 
<.«are to have that statement incorporated in your record? 

Mr. Hawes. I suggest that it be incorporated in the record. 

The Chairman. Without objection, it will be incorporated in the record. 

97096— 22— PT 3 3 
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(Said statement follows:) 

RaUwaya of Claaa I with net operating deiUsit, calendar year ended December 51, 

1921, 

[Source: Monthly reports of the carriers to the Interstate Commerce Commission.] 



Road. 



New England region: 

Atlantic & St. Lawrence 

Boston & Maine 

Canadian Pacific (lines in Maine) 

Central Vermont 

Maine Central 

Qreat Lakes re^on: 

Chicago & Erie 

Detroit, Grand Haven &. Milwaukee 

Grand Trunk Western 

New Jersey & New York 

New York, Susquehanna & Western 

Pittsburgh & West Virnnla 

Pittsburg, Shawmut & Northern 

Ulster & Delaware 

Ohio-Indiana- Allegheny region: 

Cincinnati, Indianapolis & Western 

Cincinnati, Lebanon & Northern 

Grand Rapids & Indiana a 

Maryland, Delaware & Virginia 

Monongahela Connecting.. 

New York, Philadelphia «& Norfolk 

Pittsburgh, Cincinnati, Chicago & St. Louis j. . 

S taten Island Rapid Transit 

Southern region: 

Atlanta, Birmingham & Atlantic 

Charleston & Western Carolina *. 

Columbus & Greenville 

Georgia R. R 

Georgia & Florida 

Georgia Southern & Florida 

Mississippi Central 

New Orleans «fe Northeastern 

New Orleans Great Northern 

Tennessee Central 

Northwestern region: 

Duluth, South Shore &, Atlantic 

Duluth, Winnipeg & Pacific 

Lake Superior & Ishpeming 

Minneapolis. St. Paul & Sault Ste. Marie 

Oregon-Washington Railroad & Navigation Co 

Central Western Region: 

Arizona Eastern 

Bingham «fe Garfield 

Chicazo, Peoria & St. Louis 

Nevada Northern 

Quincy, Omaha & Kansas City 

Toledo. Peoria <fe Western 

XJtah Railway 

Southwestern Region: 

Fort Smith & Western 

Fort Worth & Rio Grande 

International <& Great Northern 

Kansas City, Mexico & Orient 

Kansas City, Mexico & Orient of Texas 

Kansas, Okmhoma & Gulf 

Morgan's Louisiana & Texas Railroad <& Steamship Co. 

St. Louis, San Francisco & Texas 

St. Louis Southwestern of Texas 

Southern Padflc-Atlantic Steamship Lines 

Texas & New Orleans 



Average 

miles 
operated. 



166.78 

2,300.16 

233.70 

413.57 

1,215.32 

260.56 
1M.40 
352.00 

47.76 
135.97 

85.86 
210.48 
128.88 

321.50 

76,17 

575. 48 

82.62 

7.30 

122.28 

2,412.20 

23.54 

639.88 
342.50 
250.59 
328.90 
405.13 
402.05 
221.20 
207.74 
274.70 
292.68 

591.80 

178.72 

33.43 

4,297.69 

2,222.89 

382.66 
35.09 
247.19 
165.11 
252.92 
247.70 
100.09 

253.65 
235.22 
1,159.50 
272,20 
465.75 
317.54 
40a67 
134.41 
807.33 



479.59 



Net 

operating 

deficit. 



$1,344,364 

1,401,770 

136,889 

665,160 

466,962 

3,435,413 

1,013,426 

3,257,593 

189,472 

66,032 

827,197 

379.465 

12,430 

728,403 

291,950 

787,762 

102,439 

77,844 

1,171,892 

2,748,924 

366,733 

1,774,152 
366,368 
389,464 
1,010 
237,605 
552,561 
125,708 
259,590 
20,291 
wvv, 594 

594,530 
243,563 
202,407 
189,983 
126,427 

11,785 
293,783 
690.969 

96,440 

195.673 

308,649 

9,423 

74.195 
150,772 
324,441 
257,679 
549,061 
7,449 
653,056 
244.222 
807,925 

40,315 
630,626 



RECAPITULATION. 

Number of railways 54 

Total mileage operated 26, 022. 05 

Total net operating deficit 130,301,836 



Mr. Elliott. The other statement asked for was as to railroads in the hands 
of receivers on January 1, 1922. At that time there were 14,502 miles of rail- 
ways in the hands of receivers with bonds of $425,000,000 and stocks of $299.- 
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000,000, a total of $725,000,000. There is a list of them in detail if you desire 
to have it in the record. 

The CHAiBif AN. Without objection it will be included in the record. 

(Said statement follows:) 

Railroads in the hands of receivers January i, 1922, 
[Sooroe: Railway Age, January 7, 1922, p. 136.] 



Name of road. 



Alahama & Mississippi 

Altoona Northern 

quanta, Birmingham &, 

Atlantic. 
Birmingham & Southeastern 
Birmingham, Columbus & 

St. Andrews. 
Cape Girardeau Northern. . . 
Cblcago, Peoria <& St. Louis. 
Colorado Midland 

Colorado Springs & Cripple 

Creek District. 
Colorado, Wyoming & 

Eastern. 

Columbus & Greenville 

DansviDe & Mount Morris... 
Davton, Toledo «& Chicago. . 

Debwaie it Northern 

Denver dc Salt Lake 

Eagles Mere 

Eastern Kentud^ 

Fort Smith & Western 

Gainesville Midland 

Georgia df Florida 

Gulf. Florida & Alabama.... 

Gulf, Texas & Western 

Hampden Railroad Corpora- 
tion. 

Haitrkinsville <& Florida 
Southern. 

Helena, Parkin & Northern. 

Houston & Brazos Valley. . . 

International & Great 
Northern. 

Kansas City, Mexico <b 
Orient. 

Kansas Qty Northwestern. . 

Louisiana & Northwest 

Macon & Birmingham 

Manistee <& North Eastern.. 
Memphis, Dallas & Gulf..... 

Midland & Northwestern.... 
Missouri die North Arkansas . 
Missouri, Kansas & Texas 
lines. 

Morgantown &. Wheeling.... 
Muscatuie, Burlington & 
^Southern. 

Northwestern Terminal 

Ocilla Southern 

Ocklawaha Valley 

Paris Si Mount Pleasant 

Pine Bluff & Northern 

Pittsburg, Shawmut & 

Northern. 

Rome 6i Northern 

St. Louis, El Reno & Westr 

em. 

Salina Northern 

San Antonio, Uvalde & Gulf. 
Savannahs Atlanta.. . . 

Sharpffville R. R 

TenoBflseeR. R 



Mile- 
age. 



78 

16 
MO 

48 
38 

104 
247 
338 

74 

Ul 

226 
16 
95 
50 

255 
10 
36 

254 



74 

405 

143 

90 

15 

96 

16 

30 

1,160 

272 

171 

121 

97 

214 

130 

65 

365 

3,807 



26 
53 

5 
69 
54 
54 

8 
210 

23 
42 

81 

315 

147 

18 

61 



Date of 
receivership. 



Mar. 17,1921 

Aug. 8, 1919 
Feb. 25,1921 

July 26,1920 
Dec. 25,1918 

Apr. 14,1914 
Aug. 1, 1914 
July —,1918 

May 2,1919 

Nov. 30,1921 



June 
June 
Apr. 
Mar. 
Aug. 
Mar. 
Mar. 
Oct. 



Feb. 
Mar. 
May 

Jan. 
Mar. 



4,1921 
7,1894 
29,1921 
16,1921 
16, 1917 
22,1920 
31,1919 
9,1915 



15,1921 
27, 1915 
9,1917 
24,1921 
17, 1921 



July 17,1920 

July 3, 1919 
Oct. 27,1915 
Aug. 10,1914 

Apr. 16,1917 

Feb. 23,1917 

Aug. 22,1913 
Feb. 1,1908 
Dec. 24,1918 
Sept. 10, 1920 

Mar. 1,1920 
Apr. 1, 1912 
Sept. 27,1915 



July 26,1916 
May 20,1921 

Jan. 21,1920 
June 30,1918 
Jan. 21,1918 
Feb. 26,1920 
Feb. 9, 1916 
Aug. 1, 1905 

Feb. 28,1911 
Oct. 9, 1915 

July 28,1917 
Aug. 12,1914 
Mar. 4, 1921 
Jan. 21,1897 
Jan. 22,1921 



Bonds 

of old 

comxMuiy. 



$184,000 

370,000 
9,592,407 

747,606 
250,000 

1,156,000 
2,850,000 
9,532,000 

2,640,000 

2,390,000 

200,000 
150,000 
386,980 

20,000 
12,731,000 

72,000 



Stock 

Of old 

company. 



6,240,000 



1,009,726 
9,052,000 
4,446,000 
2,000,000 



586,000 

65,000 

420,000 

26,315,000 

33,500,000 



2,250,000 

500,000 

1,052,000 

2,052,000 

213,666 

8,340,000 

143,411,824 



500,000 
569,900 

2,273,000 
416,000 



600,000 
i4,"655,"666 



817,000 

1,500,000 
4,413,000 
3,365,000 



1,376,900 



110,000 

675,000 
30,000,000 

728,000 
4,000,000 

110,000 

4,000,000 

10,000,000 

2,000,000 

4,300,000 

50,000 

50,000 

300,000 

1,250,000 

583,515 

49,000 

3,455,900 

5,000,000 



550,000 
8,750,000 
4,660,000 

500,000 
1,400,000 

100,000 

100,000 

24,000 

4,822,000 

20,000,000 

1,400,000 

2,300,000 

500,000 

2,000,000 

2,052,000 

10,035 

8,340,000 

76,309,557 



343,000 
750,000 

3,000,000 

235,000 

250,000 

75,000 

160,000 

15,000,000 

1,000,000 
970,800 

1,143,000 
280,000 

2,250,000 
350,000 
229,700 



Total old 
oomiMtny 
securities. 



$194,000 

1,045,000 
39,592,407 

1,475,606 
4,250,000 

1,266,000 

6,850,000 

19,532,000 

4,640,000 

6,690,000 

250,000 

200,000 

686,980 

1,270,000 

13,314,515 

121,000 

3,455,900 

11,240,000 



1,559,726 
17,802,000 
9,106,000 
2,500,000 
1,400,000 

686,000 

165,000 

444,000 

31,137,000 

53,500,000 

1,400,000 

4,550,000 
1,000,000 
3,052,000 
4,104,000 

223,701 

16,680,000 

219,721,381 



.843,000 
1,319,900 

5,273,000 
681,000 
250,000 
675,000 
160,000 
29,655,600 

1,000,000 
1,787,800 

2,643,000 
4,693,000 
5,615,000 
350,000 
1,606,600 



Remarks. 



Authorized to 
Abandon line. 



Operation dis- 
continued. 
Do. 



Reorganization 
approved by 
Interstate Com- 
merce Commis- 
sion. 



Not operated. 

Abandoned, but 
not taken up. 



Operation dis- 
continued. 
22 miles taken up. 



Operation dis- 
continued. 
Do. 
Do. 
Reorganization 
plan an- 
nounced. 
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Railroads in the hands of receivers January i, 1922 — Continued. 



Name of road. 


Mile- 
age. 


Date of 
receivership. 


Bonds 

of old 

company. 


Stock 

of old 

company. 


Total old 
company 
securities. 


Remarks. 


Tennessee Central 


293 

1,953 

230 

454 

303 

65 

10 

46 
67 


Jan. 1, 1913 

Oct. 27,1916 
July 2,1917 
Oct. 22,1914 
June 16,1914 
July 15,1914 
Sept. 1,1917 

May 20,1920 
Dec. 26,1921 


S12 220 900- *K fvin onn 


S20,220,900 

93,631,110 
8,971,900 

47,549,600 

9,6f)l,014 

1,940,000 

130,400 

1,100,000 
187,600 


TntflrstatA r^om- 


• 

5 

Texas <fe Pacific 


54,876,000 

4,895,000 

27, f 02, 000 

9,357,014 

690,000 

69,000 

€00,000 
67,500 


38,755,110 

4,076,900 

19,947,600 

304,000 

1,250,000 

61,400 

500,000 
120,000 


merce Conuni«^ 
aon to investi- 
gate proposed 
reorganization 
as Tennftfvme 
Midland. 


Toledo, Peoria «fe Western. . . 
Toledo, St. Louis & Western. 

Trinity & Brazos Valley 

Wabash, Chester & Western. 
Waupaca-Green Bay 

r* 

m 

West Virginia Midland 

Wichita Falls, Ranger & 
Fort Worth. 


May he merged* 
with Green 
Bay & West- 
em. 


otal 


14,502 


425 589 023^ ^^ ai7 79j; aiQ HAn 



















Mr. Elliott. I believe another statement asked for was one showing the 
railroads that had not earned anything for the first three months of 1922. There 
were 55 such railways with a mileage of 36,011 miles, and a total operating 
deficit for three months of $7,570,533. 

The Chaibman. Without objection, that statement will be Included in the 
record. 

(Said statement follows:) 

Railways of Class I with net operating deficit, three months ended March 31, 

1922, 



Road. 



New England region: 

Atlantic & St. Lawrence 

^ Central Veront 

O rat Lakes reedon: 

Chicago & Erie 

Detroit & Mackinac 

Detroit, Grand Haven & Milwaukee 

Grand Trunk Western 

New Jersey & New York 

Pittsburg^ & Lake Erie 

Pittsburg, Shawmut & Northern 

Ulster & Delaware 

Ohio-Indiana-AUegheny region: 

Atlantic City 

Baltimore, Chesapeake & Atlantic... 

Bessemer & Lake Erie 

Cincinnati, Indianapolis & Western. 

Cincinnati, Lebanon & Northern 

Grand Rapids & Indiana 

Maryland, Delaware & Virginia 

New York, Philadelphia & Norfolk. 

Staten Island Rapid Transit 

West Jersey & Seashore 

Southern region: 

Atlanta & West Point 

Atlanta, Birmingham & Atlantic. . 

Columbus & Greenville 

Georgia & Florida 

Tennessee Central 

Northwestern region: 

Chicago Great Western 

Chicago, Milwaukee & St. Paul 

Dulutn <t Iron Range 

Duluth, Missabe & Northern 

Duluth, South Shore & Atlantic 



Average 

miles 
operated. 



il; 



186.78 
407.99 

260.56 
385.60 
194.40 
351.80 
47.76 
227.92 
210.48 
128.88 

176.98 

87.61 
225.29 
321.50 

76.17 
575.48 

82.62 
122.28 

23.54 
359.20 

93.19 
639.88 
226.25 
405.13 
292.68 

496.06 
OJO. 13 
294 97 
405.04 
591.30 



Net 

operating 

deficit. 



1133,055 
66,629 

456,093 
105,474 

79, 521 
407,133 

40,103 
237,225 

«7, 599 

37,269 

132,630 

64,113 

63,857 

7,356 

45,442 

114,544 
69,427 
48,914 

160,528 
75,137 

10,367 
231,399 
15,629 
11,816 
12,425 

12,391 
287.903 
468,147 
926,245 
221,707 
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Railways of Clasa I with net operating deficit^ three months ended March Sly 

i922— Continued. 



Road. 



Northwestern region— Continued. 

Duluth, Winnipeg & Pacific 

Lake Superior de Ishpeming 

Minneapolis. St. Patu & Sanlt Ste. Marie 

Oregon-Wastiington R. R. & Nav. Co 

Central Western region: 

Bingham <& Garfield 

Chicago, Peoria & St. Louis 

Nevada Northern 

Panhandle & Santa Fe 

Quincy, Omaha dc Kansas City 

Toledo, Peoria & Western 

Western Pacific 

Southwestern r^on: 

Fort Smith & Western 

Fort Worth & Rio Grande 

Galveston Wharf 

Guir, Colorado & Santa Fe 

Houston East & West Texas 

Kansas City, Mexico <& Orient 

Kansas City, Mexico <fe Orient of Texas 

Morean's Louisiana <& Texas R . R . <& Steamship Co . 

St. Louis, San Francisco & Texas 

St. Louis Southwestern of Texas 

San Antonio dc Aransas Pass 

San Antonio, Uvalde <& Gulf. 

Trinity & Brazos Valley 

Wichita Falls & Northwestern 



Average 

miles 
operated. 



4, 
2, 



h 



178. 72 
33.43 
383.81 
218.44 

34.81 
246.95 
165.87 
857.79 
252.72 
247.70 
042.54 

249.75 
235.22 
13.50 
,907.64 
191.60 
272.20 
465.75 
400.67 
134.41 
807.33 
739.36 
317.26 
368.80 
329.07 



Net 

operating 

deficit. 



$10,334 
133,768 
553,107 
267,544 

71,705 
75, 873 
17,123 
93,047 
54,486 
62,822 
5,202 

23,618 
94,999 
43,483 

340,231 
26,614 
65,179 

158,888 
84,017 
49,125 

427,526 

238,190 
15,736 
39,720 
57,228 



RECAPITULATION . 

N\u2ib er of railways 55 

Total mileage operated 36,0U.90 

Total net operating deficit $7,570,533 

Source: Monthly reports of the carriers to the Interstate Commerce Commission. 



Mr. Merbitt. That was the operating deficit before the payment of any 
interest? 

Mr. Elliott. Absolutely. That is what had to be paid out to keep the 
railroads going, and nothing for interest at all. This statement was not 
asked for, but it came to my mind because of your request. Taking all of 
the so-called class 1 railways of the United States, which are railways 
earning $1,000,000 a year or more, for the three months ending March, 1922, 
their net railway operating income — that is, the amount of money available 
for paying interest, paying a dividend or making improvements — was $160,- 
099,000, which is at the rate of 4.51 per cent per annum. 

Mr. Gbaham. Mr. Elliott, how does that range? What is the maximum and 
minimum that make up that average in class 1 railroads? 

Mr. Elliott. You mean the railroads earning a great deal of money? 

Mr. Gbaham. Yes. Give us the maximum earned by any road and the minl- 
mumf earned by any road. I understand that what you have given here is 
the average? 

Mr. Elliott. Yes. I can not give what you want to-day, but I can get it 
for you. This is a consolidated report. 

Mr. Graham. What is the average? 

Mr. Elliott. It is at the rate of 4.51 per cent. 

The Chairman. Mr, Graham, are you calling for the highest percentage 
earned by any railroad and the lowest percentage earned by any road? 

Mr. Graham. Yes. 

Mr. Elliott. We can furnish that. 

Mr. Denison. You did not say that was the average. Did you not say that 
was the total earnings? 

Mr. Elliott. It treats the railroads of the United States as a unit, and the 
earning of $160,000,000 is at the rate of 4.51 per cent on the tentative valua- 
tion fixed by the Interstate Commerce Commission, with additions and better- 
ments which have been made since then. 

Mr. Graham. What valuation? 
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Mr. Elliott. The tentative valuation fixed by tiie Interstate Commerce Com- 
mission in the rate case. 

Mr. Graham. Just what values are included in that valuation? Do they in- 
clude all railroad property or just such property as is used for operating 
purposes? 

Mr. Elliott. Well, I dp not know, of course, just how the Interstate Coim- 
merce Commission arrived at their figure, which, my recollection is. was 
$18,900,000,000, but we understand they took into account only the property of 
the railways that was devoted to the purposes of transportation. 

Mr. Graham. It has been stated in my hearing that in making this valuation 
such property as a hotel in New York City which, as I understand, is owned by 
a railroad company, was taken into consideration — the Pennsylvania Hotel, is 
it not? 

Mr. Elliott. The Pennsylvania has a large interest in the Pennsylvania Hotel. 

Mr. Graham. Do you know whether that is included in the valuation yon have 
spoken of? 

Mr. Elliott. I do not know, sir ; but I think it is not. I do not believe that 
is in the valuation. 

Mr. Graham. Of course, I can find that out from the Interstate Conamerce 
Commission. 

Mr. Thom. The statute limits what can be valued to the property used in the 
public service of transportation. 

Mr. Graham. I had assumed that that was true, because that is the exact 
language of the act itself, but these other statements have been made and I 
wanted to find out. 

Mr. Webster. Mr. Graham was not a member of the committee at the time the 
transportation act of 1920 was under consideration by the committee. At that 
time the language of the bill was amended. As it was originally Introduced, as 
I recall, it provided that the basis for rate making should be the actual value 
of the property devoted to the public service. Some one suggested that that 
might be broad enough to include hotel property and other property not having 
to do with transportation, and the bill was amended to read the actual value of 
the property held for or used in the service of transportation. That was done 
for the very purpose of eliminating hotel property and property of that kind. 
So if the Interstate Commerce Commission is taking into account the ownership 
of hotels it is going counter to the intention of Congress as clearly expressed in 
the bill itself. 

Mr. Elliott. Now, gentlemen, I am giving you a few of these figures because 
they lead up to the conclusion of my statement, and I want to take just as little 
of your time as I can. That $161,000,000 is an improvement over a year ago and, 
of course, we all feel pleased at that ; but that improvement has been made, in 
part, by the fact that the railroads have been so hard pressed by the circum- 
stances surrounding them that they have not kept up their equipment to the 
extent they should. For example, there are to-day in the United States 200.000 
more freight cars in bad order than good practice requires. There are about 
315,000 or 316,000 bad-order cars and there ought to be only about 115,000. 
Those 200,000 bad-order freight cars are mostly what we call *' heavies," that is, 
they are the ones that have been put on the back tracks waiting until wages fell 
or times were a little better before we would repair them. 

Mr. Graham. How does that number compare with what the number was on 
March 1, 1920? 

Mr. Elliott. It is more right now because we have been postponing things 
hoping that the Labor Board would make a reduction in wages, and then it is 
more also, Mr. Graham, for this reason: During the war period, the director 
general in order to meet the exigencies of the situation, moved cars everywhere 
regardless of ownership and a car on a prairie road In the West built exclusively, 
we will say', for the grain trade, not as heavily built as a car in Pennsylvania 
for the cast-iron pipe and pig-iron trade, such cars went everywhere and were 
not as well taken care of as they would have been on the home road. 

Also, the Government, in the stress of war, naturally did not do any more than 
was absolutely necessary because labor was scarce. So w^hen these cars came 
back to the home roads, many of them came back in a deplorable condition. One 
of the roads with which I am connected, the Northern Pacific, ha.sr just had 1,000 
cars repaired at a carshop at Seattle, in order to get our work caught up. We 
could not do it all ourselves, and we picked out heavy repair cars, and some of 
those cars cost as much as $700 a car to put in order, and that would run down 
to $200 or $300. One reason why there have been more bad-order cars lately 
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isr that the roads have heen so hard pressed for money and have been so hopeful 
that the general wage scale would be reduced, and business has been so de- 
pressed, that they have postponed doing work because they had enough cars 
for the lighter volume of business and therefore if they could get their cars re- 
paired in May, June, July, or August of this year, with a wage scale 25 per 
cent lower than to-day, it seemed to be the desirable thing to do; but they 
ought to be r^aired, and this $160,000,000 net return for the first three months 
is obtained partly by the fact that work that normally the railroads would do 
has been postponed ; but sooner or later it has got to be done, and that would 
have reduced the $160,000,000 materially if we had kept up our freight-car 
repairs to the extent that was customary before the war. Five per cent of 
bad-order freight cars was the old figure in the minds of railway managers. 
When they went above 5 per cent they thought it was bad. 

Mr. Gbaham. I am advised by the Railroad Administration that when the 
Government took over these roads 80 per cent of the freight cars were on the 
roads where they were owned, and when they were handed back to the railroads 
80 per cent of the cars were on somebody else's roads. 

Mr. Elliott. I could not give you offhand the figures, but I know they were 
very widely scattered. 

Mr. Gbaham. And they did not get back for a long period after the companies 
regained control of their roads. 

Mr. Elliott. No ; and they are not all back yet. 

Mr. Cooper. Mr. Elliott, I have been told that during the period of Govern- 
ment control of the railroads the rolling stock and equipment were permitted to 
run down and that in some respects the safety appliance laws were evaded, 
besides. Now, when those cars were returned back to you in that condition 
you were not permitted to operate them, if they were faulty, were you? 

Mr. Elliott. Theoretically, Mr. Cooper, of course, we are not permitted to 
operate a car that is not safe to run ; but my information is — of course, I was 
not in what they call the Government part of the railroads during the war, but 
was on the corporate side — my information is that the safety part of the freight 
cars, the running gear, as we call it, was kept up fairly well, but the Govern- 
ment did not — and I am not criticising them at all because we were in war— do 
what the owners would naturally have done, and that is, take care of the body 
of the car. They did not paint it. They let the roof get leaky and it got loose 
so it would shake around. Those things were not absolutely necessary for the 
safe operation of the car, but were necessary to give the best kind of freight 
transportation. I think it is fair to say, so far ais safety is concerned, the 
Government, in the main, kept those things up just as well as the railway owners 
did. There were cases, of course, where they could not, where they were 
short of men, and could not get the work done. 

Mr. CooPEB. I was basing my statement on the testimony of some railroad 
employees that I have talked with. Of course, I do not say it was true in all 
cases, but a great many of them told me that the condition of the equipment 
for certain i)eriods during Government control was very, very bad. 

Mr. Elliott. Well, we think it was allowed to run down, but I think it is 
perhaps an unfair criticism of the Railroad Administration to m-ake the general 
statement that the equipment was not kept in safe condition. There were, no 
doubt, cases where it was not, but in the main the running gear was kept up, 
I think. 

Mr. Cooper. Of course, there are a great many things that enter into the 
operation of the railroad equipment outside of the running gear, as you know, 
and that makes it dangerous at times for the employees. 

Mr. Elliott. Oh, yes. 

Mr. Cooper. Such as the piston packing and the steam jackets and things 
of that sort on the locomotives, and that is what the employees complained 
of to a great extent. 

Mr. ELLIOTT. Well, there was some of that, no doubt, but we were at war 
and a lot of things had to be let go by that would not have been done in good 
railroad practice. 

Mr. Cooper. I think I appreciate that. 

Mr. Elliott. I wanted to point out to you that while we are hopeful and 
the reports are better, there are some things that must be paid for. We have 
6.000 locomotives in bad order in this country in excess of what we call the 
normal number. In the old days 10 per cent of railroad locomotives requiring 
repairs of more than 24 hours was the minimum, and now we have a good 
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deal more than that. We are up to about 20 per cent, and the excess over 
the 10 per cent is about 6,000 locomotives. Nobody knows just what It 
will cost to repair those locomotives. Within the last week I have been 
talking with two or three locomotive men, and they say that the cost will 
represent from $6,000 to $10,00 a locomotive. If we call it $6,000, then there 
is $36,000,000 for that item, and add to that your 200,000 freight cars at an 
even $200 a car, and you have $75,000,000 that has to be taken up. If part of 
that work had been done by the railroads they would not have had this $161,- 
000,000, which is an improvement over a year ago; but that sum has been 
obtained partly at the expense of the maintenance of the machine that is to 
serve the public and must be put in order before next autumn if we have the 
business we hope we are going to have. In addition to that there has not 
been quite as much work done on tracks in the way of new rails ballast, etc. 
JVhen I say that I do not mean that the roadway is not safe, because on 99 
per cent of the mileage of the United States I believe the roadway is strong 
and good, but we have been living a little bit on the past accumumlation ; 
sooner or later rails do wear out and you have to put more in. The showing 
this year has been partly made by the postponement of maintenance for the 
reasons I have given you ; that is, the roads have not had the money ; tliey 
hoped the wage scale would be lowered, and they have not had the volume of 
business making it necessary to have these cars and engines ready at this par- 
ticular moment. 

Now, here is another thing to show the change in the general situation due 
to the effect of Government contral, the war, and the operation of the various 
laws: Here are some figures which I give simply for the Northern Pacific, be- 
cause I happen to have them with me in Washington. In 1916 the Northern 
Pacific road's net operating income per mile, of road — that is, the money they 
had left with which to pay interest or dividends or reinvest in additions and 
betterments, sidetracks, cars, etc. — ^was $4,834; in 1917, $4,295; in 1918s 
$3,501. in 1919, $1,982 ; in 1920, only $299 ; in 1921, $1,185. You will note that 
we made quite an improvement in 1921 over 1920, gradually emerging from the 
diflficulti^s of the war, but yet the amount is $3y649 less than 1916, when the 
country was going along, and our wages and our rates were fairly adjusted; 
the people were doing a good business all through the country, and there was 
reasonable satisfaction at that time. Now, in 1921 that great property earned 
only 2.04 per cent on its book-property account. We claim our book-property ac- 
count is below the value of our property. Our property is now being valued by 
the Interstate Commerce Commission. They have not finished the work, but 
they have gone far enough along so that we believe that the figures we used 
in figuring that 2.04 per cent return are going to be below rather than above 
what the commission will find is the fair value of our property. 

Now, taking just the first four months of this year, there is a great 
big property, with $550,000,000 of value, put at the disposal of the public, and 
for the first four months of this year all that property turned out for the 
owners was $748,000 for four months. The next two-thirds of the year will 
be very much better than the first one-third, but suppose you multiply it 
by six, you have only five or six million dollars, and your fixed charges on 
that particular property are $14,000,000. Take the month of April alone, which 
was the last month for which we have the records, in 1917 that property 
in April had $2,666,000 after paying all its expenses and taxes and every- 
thing of that sort; in 1918, $1,470,000; in 1919, $1,140,000; in 1920, $393,000; 
in 1921, $43,000; in 1922, $409,000, but that has been done partly by post- 
poning some of this maintenance work, and we have not postponed on that 
particular property as much as the average of the country. 

Now, take the pay rolls. The pay rolls of the railroads in 1916 were $1,468,- 
000,000; in 1920, the last year for which we have the record, $3,698,000,- 
000. or the increase is $2,230,000,000, which is nearly the same as the entire 
operating expenses of all the railroads in 1916. The increase in the pay rolls 
alone was $2,230,000,000, and the total expenses in 1916 were $2,357,000,000. 
In 1920 the owners got, leaving out any payments by the Government and 
without certain corrections. It is true, that come in later, $62,000,000 for this 
great, enormous machine, and the pay roll was $3,698,000,000 or sixty times as 
much. 

That has been revised since the accounts have been gone over, so that the 
owners got less than $25,000,000 out of the operation of that particular year, 
when we took all the items and corrected them up with the Government. So 
the pay roll in 1920 took about one hundred and fifty to one hundred and sixty 
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times as much of the total collections as the owners got out of it. Now, I am not 
complainhig for the owners, but I am just showing you some of the picture, 
and why it has a bearing on the point I want to make later, that this is a 
great national transportation machine and you want to touch it with great 
care. 

Now, take the question of ownership; and I am again talking about the 
Northern Pacific: There are 37,000 shareholders in the Northern Pacific, and 
there are 30,000 bondholders, or, in other words, 67,000 individuals are in- 
terested in having that property successful as a business and a going concern. 

Mr. Bakkley. Is there any duplication in those numbers? 

Mr. Elliott. There may be a little, because there may be some who own 
both stocks and bonds, and it is impossible to tell without a very large amount 
of detail work, comparing the income-tax slips with your stock register. We 
know the stock names absolutely. We do not know the bondholders* names 
unless we spent a great deal of work and checked every income-tax slip, but 
assume that there is some duplication and bring it down to 50,000 individuals 
interested in that property. We know we have 37,000 stockholders now. In 
1906 I think we had less than 5,000 stockholders, but we have gone up now to 
37.000. 

Mr. HuDDLESTON. How do you ascertain the number of bondholders. 

Mr. Elliott. From the income-tax returns. 

Mr. Hitddleston. Then there are about 30,000 different persons who have 
made income-tax returns showing tiiat they receive income from Northern 
Pacific bonds? 

Mr. Elliott. Yes ; about that. Some of those, as Mr. Barkley says, may also 
hold stock in that company. 

Mr. HUDDLESTON. May I ask the source of your information? 

Mr. Elliott. We have a certain number of registered bonds and we know 
about that absolutely. We have a certain number of bonds where the tax is paid 
at the source, and therefore we know about that. Now, I can not tell you how 
we did get the rest, but they got it with reasonable accuracy, although I do 
not know how it was done. I can find that out for you if you would like to 
have it. 

Mr. Denison. Does not the company, when you pay the interest on the bonds, 
get the coupons back? 

Mr. Elliott. Yes ; we get the coupon back. 

Mr. Denison. For the income-tax record, and I think your company is re- 
quired to keep that record. 

Mr. Elliott. Yes. 

Mr. HuDDLESTON. But there is no way of knowing who cashed the coupon. 

Mr. Thom. When interest is collected on one of these tax-free coupons, ther^ 
has to be a certificate made by the individual, and that has to be finally sent 
back to the company that pays that amount, and they have a record of what 
they pay and what they pay it for. 

Mr. HUDDLESTON. The certificate of ownership goes to the company? 

Mr. Thom. Yes, sir; that has to be done. 

Mr. HUDDLESTON. My recollection is that the certificate of ownership goes to 
the Internal Revenue Department to enable them to check back. What you 
say may apply as to the bonds where the tax is paid at the source. 

Mr. Thom. Yes ; that is what I am talking about. 

Mr. HUDDLESTON. But as to an ordinary coupon bond 

Mr. Thom (interposing). Most of the income on bonds of the railroads, up 
to a certain time, contained clauses making the tax payable at the source. 

Mr. HUDDLESTON. But in the case of an ordinary coupon bond with a cer- 
tificate of ownership attached to it, the certificate is requii*ed to be returne<l 
to the Bureau of Internal Ilevenue to enable the bureau to see whether the 
party makes a proper return on that Item of income. 

Mr. Thom. Practically all the railroad bonds that were issued up to a few 
years ago had this covenant in it to pay the tax at the source, and it is from 
that obligation that this information is obtained. Of course, as you say, if 
there is no such covenant, that does not apply, but nearly all the railroad bonds 
tip to a few years ago had that covenant in them. 

Mr. Hawbs. Are you sufficiently familiar with the Pennsylvania System, 
which seems to be a typical system, to give the capital stock of the Pennsyl- 
vania and how the stock is distributed, and to how many people? 

Mr. EixiOTT. I could not state that with any accuracy, Mr. Hawes. I simply 
know It is Tery widely distributed. My recollection is that the Pennsylvania 
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published from time to time a press item showing their total number of stock- 
holders and the last time it was published It was way above 10D,000 share- 
holders ; but I will be glad to give you the actual figures and file them with my 
testimony. I can do that without a bit of trouble. 

Mr. Ha WES. I would like very much to have you do that, taking the Penn- 
sylvania as a typical road and showing the amount of capital stock and the 
amount of bonds and how the bonds are distributed. 

Mr. Elliott. I have here something on that subject which is absolutely 
correct. I am a director of the New Haven road, and here is a report for the 
year just passed, showing that that road has 25,879 stockholders, of which 
9,502 are women, 2,723 trustees and guardians, 972 insurance companies and 
other corporations; and the holdings of 1 to 10 shares on December 31, 1921, 
were 11,657 ; 11 to 50 shares, 9,368 ; 51 to 100 shares, 2,647 ; 101 to 500 shares. 
1,841 ; 501 to 1,000 shares, 198 ; and 1,000 and over, 168. So you can see from 
that what a large number of holders there are of small amounts. The same 
thing is true of the Northern Pacific, and I take it they are two typical roads. 
The Northern Pacific has been a successful road in years gone by and it hopes 
it will be again. The New Haven was successful a long time ago and is 
struggling badly now, but the stock has been tremendously distributed iYi the 
last 10 or 15 years, and in the case of the Northern Pacific it has been very 
much distributed since the transportation act passed. Why? Because the 
people of the United States felt that Congress had at last recognized the idea 
that railroads and railroad transportation were so essential to the well-being of 
the people of the United States that they declared in their bill tliat the rail- 
roads should be allowed to earn a fair return on fair value, so small investors 
began to say, " We have the assurance of the United States Government that 
the railroads are going to be allowed to live and earn." 

The people want to use them and they must use them and they felt that 
there was a stable investment, and there has been a steady drift of buying 
5, 10, 15, 20, or 25 shares of stock for the last few years since the transporta- 
tion act was passed, in the case of the Northern Pacific road, and I think it is 
the same with the Pennsylvania Railroad, although I do not know about that. 
Mr. Neal, who is familiar with the Pennsylvania, tells me they have over 
60,000 women who are stockholders in the Pennsylvania road, 

I wanted to compare for you the number of owners of the securities, stocks 
and bonds, widely distributed, with the employees, because we have 67,000 
security holders in the Northern Pacific, and if, as Mr, Barkley says, there 
is some duplication, and perhaps there is, cut it down and call it only 50,000. 
On March 15, 1922, we had only 27,475 employees. In other words, we had 
nearly twice as many owners as employees. 
, Mr, Mapes. What is the mileage of the Northern Pacific? 

Mr. Elliott, About 6,600 miles. Now, on the New Haven they have 26,000 
shareholders, and while I have not had tabulated the bondholders, I believe it 
would be found that the New Haven bonds are quite widely distributed, so that 
on the New Haven Road you probably have forty or fifty thousand owners, and 
they have only about 30,000 employees. 

Now, take the New Haven, struggling along to get its head above water, and 
the carrier for that populous section of southern New England. For the year 
just passed it failed to meet its fixed charges by $14,000,000. The estimates they 
are making to-day show that the best they can hope to do, even if rates are not 
dislocated any more than they are, is to fail to earn in 1922 their fixed charges 
by $5,000,000, and they will have to apply for assistance, probably to the Govern- 
ment, to help carry over until the Congress and the railroad people and the 
Commerce Commission and the Labor Board, and everybody combined, have 
worked out this problem so that this great machine can live. 

I have a diagram here which I think will interest you, because it shows the 
great interdependence of the railroads 

Mr. Denison (interposing). Mr. Elliott, I am afraid I misunderstood you. 
Did you give a while ago the comparative amounts paid to the owners of the 
Northern Pacific and paid to the employees? 

Mr. Elliott. No, sir ; I gave it for the United States railroads as a whole. 

Mr. Denison. You have not those figures on the Northern pacific? 

Mr. Elliott. Not here ; but I can give it to you roughly. 

Mr. Thom. In the meanwhile, in order to keep the record straight, I think 
Mr. Elliott's figures for the country as a whole, $62,000,000 in 1920, ought to 
have considered in connection with them the fact that there were about 
$64,000,000 Included in the earnings of that year derived from back pay for 
other years. 
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Mr. Elliott. I can now give you that figure, roughly, Mr. Denison. In 1921 
the pay roll of the Northern Pacific in round figures was $50,600,000, and the 
<iividends paid almost entirely out of past accumulations was $17,360,000, and 
the fixed charges 

Mr. Denison. By fixed charges you mean interest on honds? 

Mr. Elliott. The interest, yes. The fixed charges in round figures were $15,- 
300,000, or a total of $32,660,000 ; but in the case of the Northern Pacific it paid 
part of its interest and part of its fixed charges by drawing on reserves accumu- 
lated during the past 20 years. 

Now, this diagram which I have passed among you, I thought might interest 
you because it emphasizes to my mind certain features of our whole trans- 
portation problem. This was drawn up by the Chamber of Commerce of the 
United States in a study -that they were making of the general subject. I hap- 
pen to be chairman of the committee dealing with the situation, and we took 
figures from all kinds of sources. We do not claim that the figures here are 
absolutely letter perfect, but, relatively, we believe they show fairly well. 

Wow, the pink color on this diagram entitled " Railroad transports " repre- 
sents roadway, terminals, etc., shops, engine houses, supplies, and rolling stock. 
The figure that the Chamber of Commerce people used for that — and I do not 
say it is absolutely right because I think myself it is too low— is $21,000,000,000. 

The dark brown to the left of the pink represents, as near as can be cal- 
culated, what was devoted to highway transports, shops, garages, and every- 
thing necessary for ther care of motors, the construction of the roads and the 
motor vehicles themselves, and that totals $19,000,000,000. 

The electric railways are in green, and the man who calculated this had been 
In the electric transport service himself for a good many years, and he put 
that at $5,000,000,000. I think the electric railway people think that is too 
low, just as the steam railroad people think the $21,000,000,000 is too low for 
them. 

What is called " marine " is yellow, and includes the port facilities that are 
in this country used for receiving and discharging cargoes, the value of the 
foreign vessels sailing to and from the United States ports, and the value 
of the American vessels sailing to and from those ports. .The port facilities are 
roughly estimated at $1,000,000,000. Many port people say that is too low. The 
other is put at $3,000,000,000. 

The dark purple color is the present canal situation, whicb is estimated at 
$1,000,000,000. 

Now, adding those together, you get in that piece of pie, a $50,000,000,000 
part of the national wealth engaged in this great transportation business. I 
personally think it is too low a figure, byt this was not made under my 
direction, and I did not infiuence it in any way. It was made up to get an 
idea of how transportation was related to the largest business of all, namely, 
agriculture, which was estimated at $80,000,000,000 of the national wealth, and 
manufacturing at $45,000,000,000. I brought this to you to bring out this 
point: The Congress and the President are duly interested in having highway 
transports successful, and we all are. They are duly interested in having the 
merchant marine successful, and we all are. They are duly interested In 
having canal transportation successful, and we all are; and if they can do the 
business of the Nation better than the railways the railway3 will have to go 
Into the discard just the way the stagecoach did ; but no one of them is going 
to achieve its highest success unless all are reasonably successful. The water- 
ways are not going to be successful unless they have the railways to take stuff 
to and from the waters. 

The highway transportation is not going to be successful unless you have the 
railways to do the heavy business, because highway transportation can only do 
a certain part of it, and every one of them is interwoven with the other. The 
Nation pays : " We are going to help the highway transport man." You appro- 
priate, I do not know how nmch, but approximately $50,000,000 or $60,000,000 
a year for good roads, and the States allot more, and you have spent I do not 
know how much money in this country In the last 10 years on that very laud- 
able object, perhaps two or three billion dollars. I have not the exact figures. 
You have spent money for the Panama Canal, and you are talking of spending 
money for a coastal waterway all along the Atlantic coast and on the Cape 
Cod Canal in Massachusetts — all no doubt very desirable things — and I do not 
say that that should not be done. 

Mr. Ha WES. Mr. Elliott, I think we have appropriated as much as $4 for the 
Mississippi improvement. 
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Mr. Elliott. $4? 

Mr. Ha WES. About that sum. 

Mr. Elliott. Well, I simply wanted to bring to the attention of the com- 
mittee, if I could, that in your consideration of this matter do not look exclu- 
sively at the technical, legal aspect of this law, but look at this great big picture 
and realize that we must have all these great instrumentalities going along- 
sucessfully together in order to get what you want and what we want. 

Now, one more thing, and I think I am pretty nearly through. 

Mr. Hawes. May I interrupt at this point? This map is interesting.. I do 
not know anything about railroads, but I do know something about highways. 
In 1916 the Government proceeded to inaugurate what it calls Federal aid for 
roads by an approximate appropriation of $50,000,000 a year. That was to be 
matched by the States in an equal sum. We recently appropriated $75,000,000 
for that purpose. Now, I find that last year there were 10,250,000 automobile 
licenses issued in the United States, and there was actually invested in new 
machines that year $8,322,000,000 ; 600,000 head of cattle were moved by trucks, 
some for a distance of 150 miles. My own State of Missouri has recently 
passed a bond issue of $60,000,000, which, added to the Federal aid, will give 
that State a program of approximately $100,000,000 to be spent in 10 years* 
What effect is this having upon the railroads in direct competition in hauling' 
both tonnage and passengers? 

Mr. Elliott. Yes, sir; Mr. Hawes; first of all it is having a very marked 
effect on the passenger business. I can give you some illustrations of that. 
Last year to the Yellowstone Park, which is reached by the Northern Pacific 
on the north, the Union Pacific on the west, and the Burlington on the east, 
there were taken about 25,000 visitors by rail, and nearly 75,000 people went 
into the park by automobile. They came from all over the country. A man 
would take his automobile and perhaps carry a tent along; he would start 
from Denver and go up through the Rocky Mountain Park ; he would camp out 
as he went along in order to save hotel bills and go on up to the Yellowstone 
Park. He might then go clear on out to Puget Sound and take his vacation in 
that way. That is an illustration of how it works in connection with that 
class of business. 

Mr. Barkley. We can not assume that the 75,000 people who went by 
automobile would have gone by train. 

Mr. Elliott. You are dead right about that, and I am not complaining about 
the automobile at all. I think it is a perfectly legitimate form of transporta- 
tation, but I want to make a point before I finish about the attitude of the 
Government toward this class of transportation. Before doing that I will 
give you some other illustrations., 

Mr. HuDDLESTON. Befofc you leave the other illustration may I ask this: 
Since the use of the automobile has become common and people have com- 
menced to go to Yellowstone Park by automobile what effect has it had on 
people going in there by train. 

Mr. Elliott. We have lost a great many. 

Mr. HuDDLESTON. So that there is a reduction in rail transportation? 

Mr. Elliott. Yes, sir, 

Mr. HuDDLESTON. Due to the automobile? 

Mr. Elliott. Well, possibly. 

Mr. HuDDLESTON. I remember that about 10 years ago automobiles were 
permitted for the first time to go into the parks. 

Mr. Elliott. It is not quite as long ago as that. 

Mr. HUDDLESTON. So that you would be able, by recent experience, to give us 
gome idea as to the effect of the use of automobiles? 

Mr. Elliott. Yes; we have had a loss by rail. I am going to give you some 
illustrations with which Mr. Winslow and Mr. Merritt will be familiar. At 
one time a lot of the short-haul travel in New England to Cape Cod and the 
Connecticut resorts, both on the- Long Island shore and back in the beautiful 
hill country of Connecticut, was handled by the New Haven road on their 
local trains, but now I suppose 50 per cent of the people go down by automobile, 
because it is a quicker and pleasanter way to go. I do not say they should 
not, but it is taking travel away from that particular rialroad. Last night 
I happened to be talking with Mr. Pearson, president of the road, about it 
and he told me they have local trains that they are trying to take off because 
nobody rides on them. The communities where these local trains go naturally 
have a pride in wanting to have train service and they complain. They are 
granted a hearing and must admit that only one or two people are riding on a 
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branch where 10 years ago they had 50 or 60, so that you must take the train 
off or you will run at a great loss. To meet that situation that particular road 
is experimenting with a motor bus car, propelled by gasoline or electricity, as 
the case may be, and with two men on it instead of having a train with an 
<^ngineer, a lireman, a conductor, a brakeman, and possibly a baggage man, five 
men. They have three of those cars and are doing very well. The same thing 
is true of people going as far as Bar Harbor ; a great many of them are going 
by motor, traveling through the New Hampshire resorts. 

If you go to St. Paul and Minneapolis you find that people are traveling be- 
tween St. Paul and Duluth by automobile and some going as far as Spokane 
and Seattle. When it comes to freight, there is a great deal of the short-haul 
freight business being done by motor between New York and Bridgeport, Bos- 
ton, and Providence, and in the West a great deal of that business between 
Seattle and the small towns outside of Seattle is being done by motor. In 
Southern California the motor competition is tremendous. I can not give you 
any figures as to how much it is in dollars, but it is very large. As I have 
said, if the motor truck is the most economical tiling for the country the rail- 
road will have to go, but the railroad ought not to be asked to go unless it is 
allowed the same privileges that the motor man has. If the Government is 
groing to provide these wonderful highw^ays without any charge to the users 
of them and the railroads must spend money to make a permanent way they 
are not on an equality. A railroad must build its track and everything, but 
that is not required of the motor man. Then he can make his rates in any 
way he desires. He can run one day and he need not run the next; if it is a 
bad day he need not run, but we have got to run every day. So they are not 
on an equality. The point I want to make with you is this : Please remember 
that they are all acting as a part of our national transportation system. 

Mr. Mebritt. And in addition we must keep in mind the taxes to be paid 
for the highways. 

Mr.- BixiOTT. Yes, we could spend a long time on the tax question. 
Mr. Mates. Mr. Elliott, is there any difference in the percentage of local 
passenger traffic to interstate passenger traffic now as compared to what it was 
before there was so much motor traffic? 

Mr. Elliott. There is, yes; but I could not answer that definitely without 
an analysis. I have not any figures about it. 

Mr. Ha WES. I can help a little. Three Missouri Congressmen are going 
borne from Washington In automobiles, carrying an average of four passengers 
in each machine. I am one of them, and I have figured it will save me $140 
by going back in my machine, and the total deduction from the railroads, by 
reason of these three Congressmen returning in machines, will amount to $420. 
The Chaibman. Does that represent the total expense or just the trans- 
XX>rtation? 

Mr. Ha WES. Just the transportation. I understand that household furniture 
is moved from Washington to New York by truck, and that all kinds of com- 
modities are taken by truck from one city to another, direct from the old 
residence to the new residence. Do you think it is possible to secure in some 
way the amount of passenger traffic and freight tonnage carried by trucks and 
the amount taken from the railroads in the last five or six years? 

Mr. Elliott. I think you can get an approximation of it, Mr. Hawes. There 
are some studies being made now by the automobile associations of America, 
and some studies being made by, I think, the Chamber of Commerce, but I 
could not tell you whether they are complete or how accurate they are. How- 
ever, what you say is true; that there is more or less stuff going by motor 
truck between the larger cities of the country all the time. The most marked 
example I have heard of with respect to long distance trucking was a move- 
ment between Akron, Ohio, and New England mill points. A motor truck took 
the cotton webbing which the Akron, Ohio, automobile tire people had to have 
from New England mill points to Akron, where it was made into tires; then 
the truck took the tires back to the seacoast and had loads both ways. That 
was something like 400 miles, and those Goodrich people ran those trucks back 
and forth. I do not know whether they have kept it up or not, but they 
started to do it, and there is considerable trucking of that sort. 

Mr. Haweb. I observed in this study of mine that the States and the National 
Gnvemment, through taxes, imposed nationally or through the States, have 
within 10 years invested in highways $2,526,000,000. That has been done In 
10 years through taxation upon the people, and I should like to know just the 
uctoal competition that gives to the railroads. 
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Mr. Elliott. Well, It is very, very marked in many sections of the country. 
By the close of this year I think there will be a hard surface road all the way 
from Los Angeles, Calif., to Vancouver, British Columbia, so that you can go the 
whole length of the Pacifis coast on a hard surface road, and hundreds and 
thousands of people are moving up and down the coast in that way instead of 
by rail. We know by experience how much of it there is in New England, and 
in the aggregate it must be a great deal. 

Now, Mr. Chairman, I have one other point, and I will make it as quickly 
as I can. The discussion of this whole subject, of course, centers around the 
rate question. As I said earlier in my testimony, the reason the State com- 
missioners of the States desire to make rates untrammeled by any other author- 
ity — any national authority — is not to raise rates ; it is only to get them lower, 
a perfectly human desire if you do not look at the whole picture. But take 
my own road, of which I am an executive officer — the Northern Pacific. The 
rates were changed by act of the commission after the long hearing in 1920, 
and the new rates became effective the 26th of August, 1920. We knew when 
those rates were made that some of them were out of line and must be adjusted. 
We have been adjusting them and going along day by day, sometimes adjust- 
ing them ourselves, sometimes in consultation with the State railroad com- 
missioner, and sometimes with the Interstate Commerce Commission. Since 
the rates were made effective as of August 26, 1920, that particular company 
has made hundreds and even thousands of reductions to meet commercial con- 
ditions. Some of them are made by order of the Interstate Commerce Com- 
mision, but the great bulk of them are made as business men talking with their 
customers and working out a basis. In the month of January, 1922, the reduc- 
tion in revenue on commodities — I will just read them to you, showing the 
kinds of things on which the rates have been reduced : Apples ; anthracite coal ; 
Dituminous coal; coke; corn and oats; cattle, hogs, and sheep; cement; flour; 
fresh and citrus fruits; fresh vegetables; gasoline and oil; lumber; other 
forest products; other grain; ore; shingles; sand and gravel; wheat; wood 
and miscellaneous commodities. The revenue was $186,000 less in that one 
month than it would have been if the railroads had stuck to the rates allowed 
by the commission in its order of August 26, 1920. 

Mr. HuDDLESTON. Why were those reductions made, Mr. Elliott? 

Mr. Elliott. Because as business men, in discussing matters with our cus- 
tomers and talking with them back and forth, we did what every business man 
does — we tried to get the rates adjusted so as to work out for the best and 
highest development of the country. 

Mr. HuDDLESTON. Wcrc they made with a view to increasing the revenues? 

Mr. Elliott. Not entirely. They were made — ^well, I will put it * this way : 
They were made with the view of increasing the revenues in the long, long 
run, but the main thing was that we wanted people to come and live in omr 
country. 

Mr. HuDDLESTON. They were made with a view to development. 

Mr. Elliott. Yes; to develop our whole country. Some of these reductions 
were made by order of the commission; for instance, the corn rate was re- 
duced 21.1 pre cent, and that was done by the Interstate Commerce Commission. 

Mr. HuDDLESTON. Were they local rates? 

Mr. Elliott. Through and local, both. 

Mr. HuDDLESTON. Having in view certain local conditions? 

Mr. Elliott. Yes, sir. The average reduction was 9.4 per cent. 

Mr. HuDDLESTON. There was no reduction made with a view to Increasing 
the business of the road? 

Mr. Elliott. Only in the sense, I say, to make it, as far as we could, attract 
people to these great areas. 

Mr. HUDDLESTON. What I mean is that there was no reduction because the 
rate was higher than the traffic would bear? 

Mr. Elliott. No, sir. 

Mr. Burroughs. As a matter of fact, are you able to state whether or not 
the effect of those reductions has been to increase the traffic or otherwise? 

Mr. Elliott. That is a very hard question to answer, but we do not think it 
has had that effect. We think that about the same volume of business would 
have moved at the other rate. Many of these reductions were made to remove 
inequalities that developed, because when we were authorized by the com- 
mission to increase our rates in the Northern Pacific territory, 85 per cent In 
the eastern end of the road, 25 per cent in the western end, and 33J per cent 
in between the two groups, inequalities developed that bore quite hard on 
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previous commercial adjustments. Business had grown up along certain lines 
and it was the earnest desire of every railroad to try to iron out any inequali- 
ties. One reason why you are having complaints — and I suppose you are 
having them — is that these inequalities do exist. We know it and we are 
trying to get them disposed of, but, as I said in my earlier testimony, there are 
millions of transactions, and it goes more slowly, perhaps, than it should, but 
it is receiving attention. Many of the changes I have mentioned in regard 
to freight rates have been due to going over the whole situation at Spokane, 
at St. Paul, and at Duluth and getting the thing fairly adjusted so that busi- 
ness will grow and develop. 

Mr. Burroughs. Have you figures there, so that they can be put in the 
record, showing the number of rates that have been adjusted in that way on 
your road? 

Mr. KixiOTT. No, sir ; but I can get them. 

Mr. Burroughs. You mentioned the amount in dollars and cents? 

Mr. Eluott. Yes. I can get them for you if you would like to have me do 
so. Of course, I had that information at the time they opened the recent 
inquiry before the Interstate Commerce Commission. That was in December 
of 1921, and I happened to have those figures. 

Mr. Burroughs. Do you happen to know whether or not the practice you 
speak of — ^that of making those adjustments since the general order made by 
the commission — has been followed by other roads than the one with which 
you are connected? 

Mr. Elliott. I can speak for several roads. It has been followed on the 
New Haven, on the Burlington, and on the Colorado & Southern. I can not, 
of course, speak of my own knowledge as to other railroads, but I think it is 
the disposition of the railroad managements to go ahead and work out that 
problem and iron out, as we express it, these inequalities, having at all times 
due regard for our duty to try to sustain these railroads physically so as to 
do the work of the country, pay our interest, and something to the owners, 
because in no other way can we get new money. 

Mr. Burroughs. I understood you to say it was your understanding that in 
those States which have accepted the general rates made by the Interstate 
Commerce Commission in August, 1920, the State regulatory body still has the 
jurisdiction and power to make those readjustments? 

Mr. Elliott. They have the power to make the rate, but if we object to it, or 
if anybody objects to it, it is subject to that same general condition that it must 
let us maintain the general level of the Interstate Commerce Commission's rate, 
which is that the railroad must live, not for the benefit of the owners but for 
the benefit of the public. 

Mr. Burroughs. I believe you said that the readjustments your road has made 
liave been made partially by the road itself. 

Mr. Elliott. Yes, sir, 

Mr. Burroughs. Voluntarily? 

Mr. Elliott. Yes, sir. 

Mr. Burroughs. And partially upon application by the State regulatory body? 

Mr. Elliott. I do not think many of them have been made by the State 
people. The Federal Commission did make an order covering a large 
number of agricultural products, but we have made the readjustments in the 
particular territory we are discussing by a general consultation with the 
shippers and with the State commissions. We have very close relations with 
those bodies ; our freight people see them in a businesslike way and talk things 
over, and I think all the railroads do that. 

Mr. J0HI7S0N. Mr. Burroughs, will you permit me to interrupt? It will save 
a lot of time, because I will not have to ask some questions. Mr. Elliott, will 
you put in the record the number of orders regulating railroad rates that have 
been made by the State regulatory bodies since the Esch-Cummins Act has 
been in effect? 

The Chairman. Do you mean all over the country? 

Mr. Johnson. He just referred to it a moment ago. He said some had been 
made. 

Mr. Elliott. I was speaking about the Northern Pacific territory. 

Mr, Johnson. I want to know what States have made those orders. 

Mr. Elliott. I will get that information if I can. 

Mr. Johnson. And which have been recognized by the Interstate Commerce 
Commission. I ask the question for the reason that my understanding is from 
the Interstate Commerce Commission that they have. not recognized any. 
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Mr. Elliott. I will get it if I can. Mr. Chairman and Mr. Johnson, Mr. Max- 
well, who is going to be a witness before you later on, tells me he expects to 
file some of that information in considerable detail. 

The Chairman. If it is agreeable to Mr. Johnson, we will let the matter 
pass and Mr. Maxwell will kindly try to get that Information for us. 

Mr. Newton. These rates were voluntarily reduced and put into effect after 
your management had arrived at the opinion that the new rates to go into 
effect should be reduced. Now, how long did it take before that judgment 
could be carried into effect by the actual putting into effect of the new tariflfe? 

Mr. Elliott. Well, sir, I think you have got me, because you know I do not 
deal with that detail any more. I do not know. 

Mr. Newton. You must make an application and have a hearing before the 
Interstate Commerce Commission, and I am wondering about how long the 
public had to wait upon the Interstate Commerce Commission before those new 
rates, which were acceptable to the railroad company, could go into effect 

Mr. Elliott. I think, Mr. Newton, it would be well to ask that question of 
some gentleman who is dealing with the details of the freight matter. I do not 
deal with it in detail any more, although I used to. Mr. Thorn tells me he Is 
going to present some witnesses who are very closely in touch with the details 
of making the rates and the applications to the State commissions and the 
Interstate Commerce Commission. The point I was making in this was to show 
Mr. Huddleston and one or two other gentlemen, who were doubtful about the 
working of this combined arrangement of the railroads making rates, the 
State commissions making rates, and the Interstate Commerce Commission 
making rates, that I believe if you leave it alone we are going to work out our 
salvation. There are going to be errors, but if you will leave it alone we are 
going to get there in time and at the same time sustain this great piece of 
machinery. 

Mr. Newton. The thought I had in mind was this : There was a time — and it 
was not so very long ago — when the traffic manager of a large industry, or an 
industry that was just opening up in some locality, could talk with the traffic 
man of a railroad and the whole matter could be gone over, as to the condi- 
tion of the industry, and just what sort of a rate would make possible the 
movement of that traffic over the particular road. The road had the general 
expense of its overhead — it was there anyway — and the traffic man of the 
road could figure those things and could make a rate to cover that traffic, 
just the way a business man does it. If he has some goods he has to sell, and 
wants to sell them, he can put a price on them which will enable him to sell the 
goods. Now, it has been my experience that, on account of numerous regu- 
lations that have been enacted into law or that have grown up by practice or 
something of that kind, it is exceedingly difficult, if not impossible, for the 
railroads to take those matters into consideration. In other words, the old 
rule of what the traffic will bear is almost out of consideration. Is not that 
about the fact? 

Mr. Elliott. You have stated it pretty well. Of course, the old expression 
" what the traffic will bear " was given a bad name. 

Mr. Newton. I did not mean all the traffic will bear but what the traffic will 
bear. 

Mr. Elliott. That w^as given a bad name because people interpreted it to 
mean that the railroad charged all the traffic would bear, which it never did, 
except, perhaps, where they would make a few errors. But everybody in sell- 
ing goods tries to sell them at a price which will justify them In making that 
price, and the same thing applies to railroad rates, but we are hog tied now 
as to a great many things. My personal view is that the United States would 
be better off if we did not have all of this, but we have the regulation and 
we are trying to work under it as well as we can. I take it the United States 
is not going to cancel all of this regulatory legislation. Having a regulatory 
system, I come back to my point that in cases of doubt the Nation must he 
supreme. We can not have 48 States regulating, without some supervisory 
power. 

Mr. Newton. This is a fact, Is it not : No matter what the situation is, you 
can not reduce a rate without advising first with the Interstate Commerce 
Commission, putting the matter on for some sort of hearing, and getting an 
order from the Interstate Commerce Commission? 

Mr. Elliott. No; we can give a notice to reduce a rate. We have to give 
a certain length of time, and the commission under the new law has the power 
of stopping us from reducing a rate, just as they have the power of 
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stopping us from raising a rate. The provision was put in the law to pre- 
vent unwise action by a foolish railroad manager who, perhaps, would try to 
get an advantage by cutting a rate too low for the safety of the property and, 
perhaps, distorting the general level of the situation in trying to divert, for 
instance, business to one port as against another. 

Mr. Newton. And to prevent discrimination. 

Mr. Elliott. And to prevent discrimination. 

The old fight about port dilferentials is the best illustration of that. That 
has been fought over for years in connection with the rates to Boston, New 
Yorii, Charleston, Savannah, etc., and many years ago it was arbitrated, and 
there was an agreement made at that time that there should be certain relative 
rates to those ports. Now, the question is up again and the port of Boston 
wants to have that differential changed. We can give a notice of a reduction 
and put it into effect unless stopped, and we can give a notice of an advance 
and put it into effect unless stopped, but there is not the freedom of contract 
and contact in the railroad business that there used to be when I began 35 
years ago. My own personal view is, looking at it in a broad way, the United 
States would have lower rates to-day if the old system had been allowed to go 
on. There were abuses in it, I admit, but I think we would have been better 
off to-day than we are, but that is water that has gone over the dam and we 
are now talking about the situation as it is to-day. 

Mr. Newton. It is about a 30-day notice that is required, is it not? 

Mr. Elliott. Yes. 

Mr. Ne>vton. And what I meant by hearing was that somebody with the 
Interstate Commerce Commission is charged with the duty of looking over 
that application for a rate but without a public hearing necessarily. 

Mr. Elliott. There does not have to be a public hearing, necessarily. 

Mr. Newton (continuing). And ascertaining whether or not that rate ought 
to go into effect. 

Mr. Elliott. The Commerce Commission has the right without public hear- 
ing to suspend the rate if they think it is wrong, and if a complaint is made to 
them they sometimes suspend it rightaway because they do not want to take 
any chances. 

Mr. Newton. Now, what is your judgment in reference to the wisdom of 
that particular law of not permitting a road to make a reduction except upon 
notice and opportunity for the rate to be prevented from going into effect. 

Mr. Elliott. Why, the way the business is developing now, Mr. Newton, 
I have no particular objection to that. I think it would be better to have the 
right to do it on shorter notice and the commission recognizing that emergencies 
arise will always meet the railroads very frankly, and when the emergency is 
sliown they let you put the hew rate in without the complete, statutory notice. 
The giving of the notice does not seem to be a burden now. The railroads and 
the commissions are all working pretty well together about those things. Of 
course, as I have just said, my own view of economics is such that I think it 
would be better if we back to the plan of trading it out the way we used to do ; 
but we can not do that and I think we must dismiss that from the problem; 
and having regulation, I have no particular criticism of the fact of giving notice. 
I think, perhaps, it is some protection against doing things in a hurry. I do 
think tie railroad should have the right to initiate the rate and make it 
subject to the check of the commission rather than have the commission, per- 
haps, be the rate-making body, and the.^ recognize that. 

Mr. Johnson, Mr. Elliott, I would like to ask you what you understand 
by the position taken by the Interstate Commerce Commission that they have 
no authority to reduce the rates to rates that will satisfy the public. That 
statement was carried in the press day before yesterday. It was stated that 
the Interstate Commerce Commission found that it had no authority to re- 
duce the rates to rates that would satisfy the public, and acting upon that the 
President had invited the presidents of the railroads to confer with him at a 
dinner to be given to-morrow to reduce the rates. What do you understand 
by that action. 

Mr. Elliott. I do not know, of course, what is in the commission's mind. 
I had not seen the statement that you speak of. 

Mr. .Johnson. I will be glad to give you the copy I have in my office. 

Mr. Elliott. I could not tell you what the commission was thinking about. 

Mr. Johnson. Do you understand they have not the authority ? 

9709ft— 22— FT 3 4 
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Mr. Elliott. I understand they have authority to permit a level of rates that 
will let this railroad machine live. 

The Chairman. Within the provisions of the transportation act. 

Mr. Elliott. Yes. 

Mr. Johnson. That is my understanding of the law and I thought perhaps 
you were familiar with the action of the Interstate Commerce Commission 
quite recently. 

Mr. Elliott. They have not taken any action, as I understand it You 
know that we presented to them, beginning December 14, 1921, a new set of 
statistics and everything about this so-called rate situation and that grew 
out of the growing feeling that the rate level as a whole was not for the best 
interest of the United States. That was gone into, in great detail, by many, 
many witnesses, and volumes of testimony were given, and the committee. has 
had those facts before it, as you are aware. Now, what their views are, I have 
not the dimmest idea. 

Mr. Johnson. My question was prompted by the news item which I read 
yesterday. 

Mr. Elliott. Yes. 

Mr. Johnson. Now. I would like to ask you this question. What did your 
road earn in March and April of 1922? 

Mr. Elliott. Taking the Northern Pacific as an example? 

Mr. Johnson. Yes, sir. 

Mr. Elliott. In April, 1922, Mr. Johnson, what we call the net railway 
operating income, which is what is left after paying expenses, taxes, nnd certain 
rental charges which, under the classification made by the Interstate Com- 
merce Commission, are charged into the expenses, equipment, and joint facility 
rents, as they are called — we earned $409,000. The interest on our bonds and 
other fixed obligations were $1,384,000. 

Mr. Johnson. What per cent did you earn? 

Mr. Elliott. On our capital? 

Mr. Johnson. Yes, sir. 

Mr. Elliott. The value of the Northern Pacific property devoted to trans- 
portation use, according to our books, and as I stated a little earlier, we believe 
that that value will be more than sustained by the Interstate Commerce 
Commission, who are now valuing our property — but we use the figure of 
$530,000,000 as the value of the property, and in April we earned $409,000. 
That is a return at the annual rate of eight-tenths of 1 per cent for the whole 
year. If we did not do any better than that we would get eight-tenths of 1 per 
cent on our book property account. 

Mr. Graham. Per annum. 

Mr. Elliott. Yes; for the whole year. 

Mr. Barkley. Following Mr. Johnson*s questions, has it been the contention 
of the railroads before the Interstate Commerce Commission that so long as 
the level of rates does not produce 6 per cent, that the Interstate Commerce 
Commission has no power to reduce them? 

Mr. Elliott. The 6 per cent clause of the law, as you know, expired the 1st 
of March; but we have contended from the beginning, before the law was 
passed, that the railroads, as a going concern, were like any other business, 
entitled to a fair return on fair value. Some of us in the railway management 
did not believe it was necessary to write into the law a fixed figure* of 6 per cent 
or 5i per cent. We thought it was perfectly sound to say to the commission 
or to give them a general guide that if the country wanted this great piece of 
railroad machinery adequate to serve its needs, the commission should be 
instructed to permit, as nearly as may be, a general level of rates that would 
enable the carrier to earn a fair return on fair value. The fair value is 
within the hands of the commission to say what that is, and they are now at 
work on that and have been at work for many years. The fair return is 
within their power, but some return should be made; and we do contend that 
we are entitled to a general rate level, under the common law as well as under 
this law, that will give us a fair return on fair value, and if you make rates 
below that you are not carrying out ordinary business law or the common law 
or this law. 

Mr. Barkley. Is it the contention of the roads as a whole that, since the ex- 
piration of the mandatory 6 per cent provision or 5i per cent with another onc*- 
half added, which leaves the commission now with the duty of fixing rates that 
will produce a fair return, leaving it to the commission to determine what a fair 
return is, presumably, with whatever moral effect the congressional action for 
two years may have upon their decision in the matter — that after they have de- 
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termined from now on what a fair return is, whether they should say 6 per cent 
or 4 per cent or 5 per cent, or any other rate — ^but after they have fixed what a 
fair return is or ought to be and have attempted to make rates that will pro- 
duce it, that so long as the rates fixed do not produce more than a fair return 
which they have fixed, they can not reduce rates? 

Mr. Elliott. That is what the law says ; yes, sir. 

Mr. Babklky. It does not say that specifically. 

Mr. Elliott. I do not mean that it says that in just those words, but what I 
mean is that the law carries out the theory that if we are going to support the 
railroads without bonuses or contributions through taxes, or otherwise, you 
must allow them to earn this sum, and until you have got to that you should 
not touch the rate level. That is a matter between the user of the railroad and 
the railroad, just as Mr. Newton was si)eaking about. 

Mr. Bakkley. Was it the contention of the roads before the commission that 
when they have settled what is a fair return they have no power to ad- 
just that in the future ; that then it is a fixed return which is permanent and can 
not be readjusted by the commission and that the rates at all times thereafter 
shall be fixed with a view to producing this return which can not be reduced by 
the commission? 

Mr. Elliott. Yes, sir ; that was the theory of the law, to try to make this a 
self-supporting enterprise. 

Mr. Babkley. In other words, then, it is the contention of the roads now, since 
the 6 per cent provision has expired, that if the Interstate Commerce Commission 
this year should decide that 6 per cent is a fair return, and attempt to fix rates 
that will produce it, year after next they could not make an order or ren- 
der a decision saying that 5 per cent is a fair return. 

Mr. Elliott. Oh, no; they can make the fair rate of return anything they 
want to. 

Mr. Babkley. That is what I am asking you. 

Mr. Elliott. I misunderstood you. 

Mr. Babkley. My question was whether after they have once fixed the rate of 
return, they can raise it or lower it. 

Mr. Elliott. Certainly. 

Mr. Babkley. But so long as they have not revised their decision fixing it at 
a certain percentage they can not reduce individual or other rates that will 
produce less than that percentage without lowering the scale of fair return 
which they have previously prescribed. 

Mr. Elliott. That is my understanding. They might say that the general 
conditions are such that in our judgment 7 per cent should be the level, and 
then if the rates did not produce 7 per cent they would not go to work and 
reduce them ; or they might say 4 per cent, and they can fix it once a year 
or once in six months. It is wholly within their discretion. 

Mr. Babkley. That is the understanding I have always had; that this was 
a sliding scale which they could adjust from time to time. 

Mr. Elliott. Certainly. 

Mr. Mapes. The law says that the commission shall from time to time de- 
termine that. 

^Ir. Thom. That is exactly the point I wanted to call to the attention of the 
committee. 

Mr. Babkley. That is what I understood, but I did not exactly understand 
Mr. Elliott's answer. 

Mr. Elliott. May I now answer Mr. Johnson's other question. He also asked 
about the earnings for. the month of March on the Northern Pacific. March 
^vas a stimulated month in this country because the coal strike was coming 
al^'ng and people were frightened and were moving coal in considerable blocks, 
and they were also moving merchandise and everything else to get it out of 
tlie way for fear the coal strike might interfere with the prosecution of their 
f^pectlve businesses, and March was a much better month than April. 

The Northern Pacific Co. earned $1,160,000 as against $409,000 in April, but 
as compared with previous years before Government control and before the 
dislocation of the war, that was about $1,000,000 less than they used to earn. 

Mr. Johnson. That is based upon the $18,000,000,000 valuation placed upon 
"»e railroads? 

Mr. Elliott. These are Northern Pacific figures only that I am giving you. 

Mr. Johnson. I understand that, but the Northern Pacific is included in the 
^'»tnl of $18,000,000,000. 

Mr. Elliott. Yes; and this is on the level of rates permitted by the order 
or August 26, 1920. The earnings for that month were $1,160,000 and our 
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Interest for that month was $1,376,000; that is, we did not earn our interest 
that month by $216,000, and earned nothing for the owners of the proi^erty at 
all. Those are the two months you asked me about. 

Mr. HocH. Mr. Elliott, I want to get a little clearer your idea with reference 
to the matter of a fair return. This provision is frequently referred to as 
the " adequate income " provision of the law. Do you consider that the term 
"fair return" and the term "adequate income" are synonymous? 

Mr. Elliott. Well, I had never thought of it before, but I should think, in 
a general way, they were. You could not have a fair return unless you liad 
an adequate income. 

Mr. HocH. That is exactly the point I am trying to get at. You do not tbiuk 
any return could be fair to the railroads unless, as a matter of fact, it was 
an adequate income. 

Mr. Elliott. Yes, sir; that is right. 

Mr. HocH. In that view of the matter, then, the Interstate Commerce Com- 
mission would not have any right under this law to take into consideration 
general economic conditions or the depression that industry might be suffering, 
and say, for instance, that under those conditions a fair return might be 3 
per cent; that is, not an adequate income, but a fair return under all the 
conditions that existed throughout the country. If your view is correct, 
and fair return means adequate income, then the railroads must have an 
adequate income regardless of whether any other industry has any income at 
all. That would be true, would it not? 

Mr. Elliott. It is largely an academic question, Mr. Horh, because for the 
last year, with the law operating fully, and this question that is now beinij 
raised not having been brought up in an as acute a form 'as it is now, the rail- 
roads, as I have read to you, for the 12 months ending December 31, 1921, 
had a net railway operating income of $615,000,000, in round figures, or at 
the rate of 3.26 per cent return, although during that period we were per- 
mitted under the law to have a 6 per cent return ; but the law says, " as near 
as may be," so, as a matter of fact, it never approached it. It was purely 
an academic question. We have suffered, just as you say, from the depression 
of business. 

Mr. HocH. It may be academic, but it is rather fundamental as a matter of 
policy. 

Mr. Elliott. Yes. 

Mr. HocH. Taking that very showing, if, as a matter of fact, there was any 
other rate level which would have earned for the railroads a higher rate than 
the 3.26 per cent, under this law, as you interpret it, would it not have been 
obligatory upon the Interstate Commerce Commission to have put into effect 
that rate level, no matter how high it might be? 

Mr. Elliott. Well, to permit it as nearly as may be. 

Mr. HocH. And the only reason they did not do it was because there is a 
point above which you can not raise rates and increase returns. 

Mr. Elliott. Oh, surely. 

Mr. HocH. And that was the only reason. It was purely a practical matter 
and not a matter of the policy to be pursued at all. 

Mr. Elliott. Now, let me give you an illustration, although you are probably 
familiar with it. The commission felt in one of the live-stock cases that the 
situation was such they could not ask the railroads to handle live stock at cer- 
tain rates that people, perhaps in your State and in Texas and in other States, 
wanted them handled for, because of the depressed condition of the live-stock 
industry. I will tell you frankly that I am in the cattle business mys(*lf and I 
know something of their troubles. The commission therefore did not make an 
order but they made a suggestion, and the railroads in part carried out that 
suggestion, showing to my mind that even under this law the railroads and the 
commissions are trying to work together and taking into account all the con- 
ditions and economic situations ; but do not forget, please, Mr. Hoch, and I do 
not believe you do, this great big picture that I keep talking nbout, if you are 
going to regulate the railroads at all you have got to protect them as well as 
regulate them. If you turn them loose, and say, " You must live Just the same 
way the live-stock man does or just the same way that the grain man does or 
the man shipping hardware from St. Louis, " with that understanding, Vve will 
take our chances and we will make our wages without the intervention of the 
Labor Board and we will do all sorts of things ; but we are not alloweil to do 
that. The Nation and the States say, " You can not do that ; you can not have 
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freedom of contract ; you must be tied up. " Therefore, if they are going to do 
that they must bring some protection to us. 

Mr. HocH. You agree then that all of 15-e must go together? 

Mr. Elliott. Yes, sir. 

Mr. HocH. You agree with the policy provided in the so-called recapture 
clause for the recapture of excess earnings? 

Mr. Elliott. I do not believe in it; no, sir. I do not think it is right. I 
think you have got to take 15-a as a. whole. 

Mr. HocH. That is what I am asking you. 

Mr. Elliott. You asked me if I believed in taking 15-a as a whole, and I 
said yes. 

Mr. HocH. That is a part of 15-a. 

Mr. Elliott, If you [will eliminate the entire law and turn us loose the way 
we were 50 years ago, all right ; but if you are going to hamstring us in one* 
place, you must protect us in another. 

Mr. HocH. Let me pursue that a little further with reference to the so-called 
recapture clause. You say now 15^-a must be taken as a whole, which includes 
the recapture of excess earnings. In your judgment, will the railroads comply 
with the provisions for recapture in case there are excess earnings? 

Mr. Elliott. I have never heard that discussed because I do not know of any 
railroad that is even approaching that situation. 

Mr. HocH. That is, upon the figures of the railroads themselves. As a matter 
of fact 

Mr. Elliott (interposing). Well, upon the figures of the commissioiL 

Mr. HocH. Is it a fact that a few small railroads have already paid in small 
sums as excess earnings? 

Mr. Elliott. I do not know. I am not fortunate enough to be connected with 
any such railroads. 

Mr, HocH. I was so informed indirectly by a member of the commission 
the other day. 

Mr. Elliott. I have no doubt it is true. 

Mr. HocH. Is it not true that the Interstate Commerce Commission has sent 
notices out to certain railroads about that matter? It was so testified here 
the other day. 

Mr. Elliott. They sent notices to every railroad in the United States, be- 
cause I signed three or four of them, in my official capacity, showing that the 
Northern Pacific last year earned 2.04 per cent and that some other road, 
with which I am connected, did not earn anything. 

Mr. HocH, Do you think the Government has a constitutional right or any 
other right to take away from a prosperous road its excess earnings? 

Mr. Elliott. Now, Mr. Hoch, you are getting into a question that I would 
love to discuss with you, but I do not believe it would be helpful to you or to 
the committee, because I do not pretend to be a lawyer. I am a common, 
ordinary, high private in the rear ranks in the railroad business, and I could 
not tell you what the Constitution is or what the law is. Mr. Thom expects 
to bring before you witnesses who have studied 15-a very thoroughly and 
understand it a great deal better than I do. 

Mr. HocH. I do not think I am asking any question that is not germane. 
This hearing is upon two sections of this law, 15-a and 13. 

Mr. Elliott. I understand that. 

Mr. HocH. And I am trying now to get the real attitude of the substantial 
railroad people of this country with reference to the policy of 15-a. 

Mr. Elliott. Well, I can not give that to you, because I never sat in a meet- 
ing with any other railroad man or discussed it in any board of directors' 
meeting or discussed it with any of our officers, what we would do if we should 
happen to have any excess earnings, because we have not been able to see them 
with a telescope. 

Mr. HocH. You concede that the commission has fixed rates upon a basis of 
valuation so that they might collect or recapture excess earnings? 

Mr. Bllioit. Yes, sir ; I can conceive it. 

Mr. Hoch. I say you do concede that? 

Mr. Elliott. No; they have not. There may be some small roads of that 
sort somewhere, but I do not know of any. 

Mr. HocH, I have understood that it was contended by railroad people gen- 
erally that there was no basis whatever in the valuation upon which the In- 
terstate Commerce Commission has fixed rates upon which any action could 
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be maintained in any event for the recapture of excess earnings. Have you 
heard that discussed among railroad officials? 

Mr. Elliott. I can not answer you on that, because I have never discussed 
it with anybody. We have a great deal of work to do, and we only do that 
which has to be done at the time, and that is such a remote thing with any 
of the roads with which I am associated that we have never paid any atten- 
tion to it 

Mr. HocH. Mr. Chairman, if I may be permitted, the time is very short and 
I wanted to ask Mr. Elliott several questions, but I can only ask one or two 
of them at this" time with reference to the matter of State and Federal control 
of intrastate rates. 

You made a very clear statement, I thought, with reference to the necessity 
•of viewing the railroads as a national matter, and I may say that I agree 
quite largely with what you said, although I think there is quite a wide differ- 
ence of opinion when it comes to applying the principle you laid down. Do 
you think the States should have any power with reference to the fixing of 
intrastate rates? 

Mr. Elliott. Yes, sir. 

Mr. HocH. In your judgment, what power should they have? 

Mr. Elliott. The power of initiation. 

Mr. HocH. If the Interstate Commerce Commission is to set aside those 
rates, do you think it should be necessary that any fact should be establislied 
before those rates are to be set aside? 

Mr. Elliott. I should assume that If I was an Interstate Commerce Com- 
missioner I would not set aside a State rate without thoroughly understanding 
the whole situation. 

Mr. HocH. Upon what conditions do you think the Interstate Commerce Com- 
mission should have i)ower to set aside a State rate? 

Mr. Elliott. The condition should be that in order to maintain a national 
transportation machine and provide the necessary tracks, cars, and service 
generally the Commerce Commission, looking at all the roads, all the States, 
and the benefits and burdens to all the people, coming to the conclusion that 
State A, having made a rate which was an unjust discrimination against in- 
terstate commerce and that tended to break down the ability of the railroads 
to do their business and perform the service both State and interstate, then 
after getting those facts and satisfying themselves of their correctness, if they 
found they were correct they ought to set aside the rate. 

Mr. HocH. You think in the absence of any proof that a State rate is un- 
reasonable or that it involves a substantial discrimination against persons or 
localities or interstate commerce, that the Interstate Commerce Commission 
should have the power to set that rate aside? 

Mr. Elliott. Well, I take it they would take all those things into account. 
If there is a substantial discrimination against interstate commerce I should 
think they ought to set it aside. 

Mr. HocH. Would you have any objection to a provision in the law to the 
effect that no State rate should be set aside by the Interstate Commerce Com- 
mission except upon proof that it was an unreasonable rate and that it did 
involve substantial descrimination against persons or localities in interstate 
commerce ? 

Mr. Elliott. I, personally, think it would be a mistake for the reason that 
you would again open the door to endless litigation and delay the settlement 
of your rate question. What you want to get, or at least what I think you 
want to get in this country, as nearly as you can, is a stable basis of rates. 
You do not want to litigate for two- or three or four years what the rate shall 
be in this State or into or out of that State. You want some power lodged 
somewhere, that with reasonable promptness 

Mr. HocH (interposing). Arbitrary power? 

Mr. Elliott. You can call it arbitrary, if you like. All power, when it is 
finally exercised, has got to be exercised arbitrarily; but as I understand 
your View, you are going to turn the power over to the courts, and that would 
take three or four or five years, perhaps. Some of these cases have lasted as 
long as that and perhaps longer, and while that is going on your commercial 
people and your business men* do not know what their conditions are going 

to be. 

Mr. HocH. Perhaps, we do not quite understand each other. You seem to 
agree to the proposition that the Interstate Commerce Commission should not set 
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aside these rates except upon certain proof, but you object to a statement 
of that principle being written into the law. 

Mr. Elliott. Perhaps I did not understand your question. What I understood 
you to say was that the commerce commission could not decide these things 
except upon certain specific things which might or might not cover the whole 
situation. I think you have got to take into account every possible element, 
and I do not believe you can enumerate them all. You might be able to do 
that.. 

Mr. Graham. I understood, Mr. Chairman, that Mr. Elliott would furnish 
some information I asked for a while ago in reference to the earnings of the 
railroads, the maximum and the minimum, and I wondered, Mr. Elliott, if it 
would be possible for you to give in a tabulated form the dividends paid by 
the class I roads during the last year. 

Mr. Elliott. Yes, sir. 

Mr. Graham. There has been a great deal of comment to the effect that some 
of the roads are declaring immense dividends and that has been used as an 
argument in favor of legislation, and I think you ought to put in the hearings 
some statement along that line, so we will know the facts. 

Mr. Elliott. Let me get clearly just what it is you want because our chief 
accountant, Mr. Parmalee, of the Bureau of Railway Economics, is here, and he 
will tabulate whatever information you want. 

Mr. Graham. Since the railroads went back to private ownership, tabulate 
the earnings, according to valuation, and also the dividends paid on class 1 
roads, and I think that will be sufficient. 

The Chairman. Mr. Graham, do you mean by valuation what they carry on 
their books? 

Mr. Elliott. What we call the property investment account. 

Mr. Graham. Yes. 

The Chairman. According to the books of each railroad. 

Mr. Elliott. Yes ; that is all we have. 

Mr. Newton. You do not mean in accordance with the tentative valuation of 
tiie Interstate Commerce Commission? 

Mr. Graham. No ; I mean the book value, and then I want to have a showing 
of the dividends. I think it is very essential that the country should know the 
true facts about that. I have heard all kinds of statements to the effect that 
some of the roads are paying 17 per cent dividends, and so on. 

Mr. ELLIOTT. We will be glad to furnish that information to the committee. 

(The committee thereupon adjourned until Tuesday, May 23, 1922, at 10 
o*clock a. m.) 

Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Tuesday, May 23, 1922. 

The committee met at 10 o*clock a. m., Hon. Samuel E. Winslow (chairman) 
presiding. 

STATEMENT OF MB. BBTICE SCOTT, GENEBAL SOLICITOB OF 
THE CHICAQO, BUBLINGTON & QTJINCY BAILBOAD CO., CHI- 
CAGO, ILL. 

The Chairman. Mr. Scott, if you are ready to proceed, please qualify by 
stating your name, residence, and so forth. 

Mr. Scott. Mr. Chairman and gentlemen of the committee, my name is Bruce 
Scott My business address is 547 West Jackson Boulevard, Chicago, 111. I am 
general solicitor of the Chicago, Burlington & Quincy Railroad Co., commonly 
known as the Burlington. I was admitted to the bar in Illinois in 1897; was 
for five years a local attorney of the Burlington Railroad in northern Illinois 
in a considerable section of territory ; and from 1906 to 1911, I was a member 
of the political science and law faculties of the University of Wisconsin. I 
resigned as professor of law at the law school of the University of Wisconsin 
in 1911 to become general attorney of the BurHngton in charge of its commerce 
work. I had active charge of its commerce litigation, both before State com- 
niigsions and Federal commissions, and in the courts from 1911 to 1917, at 
which time I was appointed general solicitor of the Burlington in charge of all 
its litigation. 
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I have been connected with the Wisconsin Rate case from the beginning. I 
drew the original bill for injunction and conducted the case for the carriers 
in the lower court, and argued the case twice in the Supreme Court, in con- 
junction witli Colonel Thom. t have been actively connected with the Nebraska 
Rate cases that grew out of the transportation act and the discrimination 
orders of the Interstate Commerce Commission, having argued those cases both 
before the Federal commission, before the State commission, and before the 
State and Federal courts. I have also been actively connected with the Illinois 
passenger rate litigation, both the old Illinois case, the St. Louis Business 
Men's League case, and the Illinois Passenger case, growing out of the finding 
of discrimination by the Interstate Commerce Commission under the transporta- 
tion act. I drew the bills for injunction in those cases and argued the cases 
in the courts and saw to the dismissal of the appeal of the latter case in the 
Supreme Court the other day, the Illinois authorities having concluded that 
the Wisconsin case settled that case. I have also participatetl in the last two 
years, since the transportation act, in many other rate cses before commis- 
sions and courts. In fact, I spent the entire summer of 1920 and a good deal 
of the time since then in active participation in litigation before courts and 
commissions as a result of various orders of the Federal and State commissions 
growing out of the transportation act. 

Now, I state all this not With the ideA of impressing anybody with the fact 
that I am an expert on this subject, because I am not. The subject is alto- 
gether too complicated, too difficult, for me to assume to appear here in that 
capacity, but I thought it proper to set out rather fully my connection with this 
litigation so that you might know both what experience I had had any get my 
point of view. I realize, of course, I appear here as a partisan in the sense I 
appear for the railroads, but I do want to say that I appreciate there is a great 
deal more at stake here than the mere interest of the railroads. This problem 
is too broad and too big to be viewed from any narrow angle, either of the 
railroads, or of the State commissions, or of the shippers, or of the Federal 
commission, or of the public only, I think I very thoroughly appreciate the 
difficult problem that this committee is confronted with, in view of the wide- 
spread dissatisfaction with the rate structure that exists at the present time 
and the various criticisms which have been made of this act, which I purpose 
at a later point to discuss in detail. 

Now, if I correctly understand the problem before the committee, the narrow 
problem before the committee, it is the question of whether there is any neces- 
sity of changing the transportation act, and particularly sections 13, paragraph 
4, and section 15-a. I understand that what you have before you are the 
Sweet bill, the Hoch bill, and Mr. Benton's various proposals. I shall take 
those up at a later stage of my statement very much in detail. Suffice it to say 
at this point that I appear in opposition to these bills and in opposiion to Mr. 
Benton's proposals for amendment of the transportation act, and although I 
appear as the attorney of the Burlington Railroad, I sincerely want to be help- 
ful, if I may and can, with what knowledge and experience I have on this sub- 
ject. I welcome questions. I will say that if it is agreeable to the committee 
I would prefer to develop somewhat carefully the history of this legislation and 
this litigation before I get down to a concrete consideration of the bill, and per- 
haps questions on the problems that are troubling you will come a little more 
fittingly at a little later time, because for some time I shall talk rather on 
historical matters than on the proposed amendments; but I do not think, as 
was said by Mr. Benton at the beginning of these hearings, that this committee 
can act intelligently on these proposed changes unless it has a very clear con- 
ception of the conditions which gave rise to the adoption of the transportation 
act to the cases which arose before the various commissions, State and Federal, 
in the application of the act, and the litigation that grew out thereof, and it is 
my purpose, so far as I may, in my statement to tie my discussion and to build 
my statement around the Wisconsin case which, as you know, was decided by 
the United States Supreme Court on the 27th day of February, 1922. 

I purpose to use the Wisconsin case as the basis of my statement for the fol- 
lowing reasons: In the first place because it is the first and the leading case 
decided by the Supreme Court construing the transportation act ; in the second 
place, it illustrates very clearly the theory and practice of the Interstate Com- 
merce Commission In enforcing the transportation act; in the third place, it 
affords the bas's of the attacks by the State commissions and others who desire 
amendment of the act, and I pause here to interject that it is a rather striking 
thing that the opposition to this act and these proposals for amendment and the 
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-witnesses who appear here are almost without exception State commissioners. 
ITou have not been hearing from shippers and commercial organizations as wit- 
nesses here. It is true that some resolutions have been put into the record from 
such organizations, but so far as my observation goes, no shipper has appeared 
in support of these bills. The support has come from State commissioners. I 
propose further to tie this discussion around the Wisconsin case because, by its 
reasoning. It establishes our contention that the transportation act should not 
be amended as proposed; and, lastly, my familiarity with the Wisconsin case 
^^11 enable me by its means to malse clear my own position. 

1 1ntend then to discuss, first of all, as briefly as I can well do in justice to my 
complete statement, the history of the transportation act, and I want to point 
out, in the first place, that the transportation act, as I think we all understand, 
iB a comprehensivs plan of railroad regulation in the na tonal interest. 

In that connection I desire permission to read very briefly from the Senate 
committee report on the Cummins bill. Senate Report No. 304, Sixty-sixth Con- 
gress, first session, calendar No. 321, Government coirtrol of railroads, Novem- 
ber 10, 1919. The committee said at page 12, speaking of the proposed new trans- 
portation act 

Mr. Graham. I did not hear what report that is. 

Mr. Scott. This is the committee report. It is Mr. Cummins reporting from 
the Committee on Interstate Commerce on November 10, 1919, on what was then 
known as the Cummins bill : 

** Heretofore the regulation of transportation has been regarded merely as a 
restriction imposed upon particular carriers. For the first time it is proposed 
to look upon transportation as a subject of national concern and from a national 
standpoint. It is the duty of the Government so to exercise its power of regulat- 
ing commerce among the States and with foreign nations that all parts of a 
common country shall enjoy adequate transportation facilities at the lowest cost 
consistent with fairness to the capital invested and to the men who manage and 
operate these facilities. The commerce of one community, in these days, is deeply 
involved in the commerce of every community in the land. All the railways we 
bave, or substantially all, must be maintained; and, from time to time, they 
must be enlarged and additional facilities must be provided." 

In the thirty-second annual report of the Interstate Commerce Commis- 
sion 

Mr. Johnson (interposing). Mr. Chairman, may I ask the gentleman what 
is his purpose in citing Mr. Cummins's report? 

Mr. Scott. I had explained, Mr. Johnson, before you came in that I con- 
ceived It necessary, from my point of view, to get before the committee the con- 
ditions that led up to the adoption of the transportation act, the history of the 
act, etc. There was some colloquy between you and Mr. Benton, I think, on the 
opening day of these hearings, in which you very properly, I thought, from your 
point of view, made the statement that the problem before the committee was 
whether you were going to change this law or not. 

Mr. Johnson. And that is all there is. 

Mr. Scott. And that that was all there was Involved ; and Mr. Benton replied 
to you that that was quite true, but that in order to determine whether such a 
change should be made it was important — and I agree with Mr. Benton — to 
know what the conditions were that led up to the act and how the courts and 
the commissions have acted in interpreting it. I had stated this before you 
came in. I am trying to get a picture, if I may, of the act itself and its pur- 
XK>ses, and I purpose, Mr. Johnson, at a later stage in my statement to take up, 
.concretely, these bills and to deal with them specifically and to subject myself 
to any questions that anyone desires to put to me. 

Mr. Johnson. Very well. 

Mr. Scott. I had stated all that, I think, before you came in. 

In the thirty-second annual report of the Interstate Commerce Commission 
for 1918 there appears the special report that the commission made to the Con- 
gress on the 5th of December, 1917, on the condition of the railroads as a result 
of the developments of the war. I am not going to read from this report at 
length at all, but I do want to challenge attention to It, and I think you will find 
It is quite worthy of your reading— at least, in parts. 

This was before the railroads had been taken over by the Government and 
when they were being controlled by the so-called war board and were trying to 
function, as you will recall, by having a board of control here In Washington 
which should handle and more or less unify the railroads, and there was some 
doubt as to whether they were going to succeed. The commission was called 
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upon to make this special report to Congress on the situation, and, without read- 
ing at length from this report, I want to point out that after having reviewed 
the new situation that had grown out of the war the so-called breakdown of the 
transportation system, the commission said, at pages 4 to 7 : 

"The sudden, unforeseen, and unprecedented demand for transportation oc- 
casioned by the war placed a strain upon the facilities and equipment of the 
railroads which they were not and are not prepared to meet. There was cre- 
ated a need for immediate and extensive additions to existing facilities and 
equipment. This need Is coincident with demands upon capital, as well as 
upon labor, manufactures, and natural resources, such as we have never known. 
Important additions and betterments will require new capital. 

** The railroads propose essentially that we allow increases in freight rates 
of such magnitude that their increased earnings will attract investors by divi- 
dends declared or by the prospect of dividends, in competition with securities 
issued by Federal, State, and municipal governments, public-utility corpora- 
tions, and industries organized and operating primarily for gain, as distin- 
guished from public service. Some of the latter have yielded large profits 
since the outbreak of the war." 

Then they go on to show that the railroads have not been in that class, and 
skipping that part, I will just read another sentence or two : 

"The act to regulate commerce was not enacted to meet such a situation. 
The carriers have the right to demand at our hands, and it is our duty to 
approve, just and reasonable rates sufficient to yield fair returns upon the 
value of the property devoted to public use after necessary expenditures for 
wages, fuel, and supplies, reasonable expenditures for maintenance, renewals, 
and betterments properly chargeable to operating expenses, and appropriate 
depreciation. Measured in dollars, the gross revenues of the carriers during 
the past and current fiscal years exceed any in their history. But what the 
doUar will buy in labor, material, and supplies is substantially less." 
Mr. Gbaham. What was the personnel of that committee? 
Mr. Scott. This was a report, Mr. Graham, of the Interstate Commerce Com- 
mission, signed by Mr. Hall as chairman. It was a report of the entire com- 
mission. 

Mr. Gbaham. I thought when you read it you said it was a report of a com- 
mittee. 

Mr. Scott. I misspoke if I said that. It was a special report of the Inter- 
state Commerce Commission to the Congress, and it was the report upon which 
the action was taken enacting the Federal control law, and the decision that the 
carriers must be taken over by the Government. 

The point I primarily want to make is that it was a clear recognition back in 
1917 that the interstate commerce act, as it then stood, was not adequate to 
meet a situation of that kind, and in the second place there was a clear recog- 
nition of the fact that the carriers were not earning adequate returns at that 
time, and a clear recognition of the obligation of the commission to see that 
they did earn a fair return. I will take up at great length a little later this 
<luestion of a fair return in a much more detailed way. The idea was not 
imported into the law, suffice It to say, by the transportation act and by 
section 15-a. 

Now, what, then, was the purpose of the Congress in adopting the transpor- 
tation act? It was approved February 28, 1920, while the railrads were, of 
course, still in the control of the Government. The act, of course, had the 
declared purpose of providing for the relinquishment of Federal control and. 
Government possession of the railroads and their return to private operation 
under such regulation as would Insure adequate transportation service to the 
whole country. 

This statement was made by Senator Robinson, one of the managers on 
hehalf of the Senate, In the conference committee, speaking In support of the 
hill as reported by the conference to both Houses of Congress. Senator Robin- 
son said (Congressional Record, vol. 59, p. 3330) : 

"The primary purpose of the pending legislation, broadly stated, Is to ter- 
minate Federal control and restore the railroads to their owners for operation 
under conditions which will prevent a breakdown of the transportation systems 
and assure the public necessary and adequate facilities." 

Congress for more than -a year had been giving consideration to the framing 
of the necessary legislation to accomplish this purpose. You will recall the 
President had sent a message on December 2, 1918, in which he dealt at great 
length with the problem. I am not going to weary you by reading at length 
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from that message, but I would like permission to read this paragraph from 
the President's message of that date (Congressional Record, 65th Cong., 3d 
sess., vol. 57, part 1, p. 7). The President said: 

"The one conclusion that I am ready to state with confidence is that it 
would be a disservice alike to the country and to the owners of the railroads 
to return to the old conditions unmodified. Those are conditions of restraint 
"Without development. There is nothing affirmative or helpful about them. 
^Vhat the country chiefly needs is that all its means of transportation should 
l>e developed, its railways, its waterways, its highways, and its countryside 
roads. Some new element of policy, therefore, is absolutely necessary — 
necessary for the service of the public, necessary for the release of credit to 
those who are administering the railways, necessary for the protection of 
their security holders." 

Mr. Johnson. May I ask the gentleman just two questions and then I will 
liave to go to another meeting. 

Mr. Scott. Certainly, Mr. Johnson. 

Mr. Johnson. Is the gentleman opposed to any modification of the transpor- 
tation act? , If he is, I would like for him to give the reasons why, and if 
yon are in favor of it, in what way do you think the act should be modified. 

The Chairman. Mr. Johnson, if you will excuse me, when the witness 
opened, he said that with the approval of the committee, which appeared to 
be extended, he would like to develop a certain phase of the history of this 
legislation, after which he proposed to go into a discussion of the particular 
and specific features of it, but he recorded himself as being opposed to the 
legislation which we are considering, and it was understood that he would be 
allowed to develop that thought. 

Mr. Johnson. That answers my question and that will be all I want to 
know because I can read the statement in the hearing, and so with the per- 
mission of the Chairman, I will attend to some other business. 

Mr. Scott. I will state, Mr. Johnson, that at a later part of my argument 

Mr. Johnson (interposing) I am coming back to hear you but I have 
another engagement this morning. 

Mr. Scott. I quite appreciate, perhaps, the wearisomeness of listening to a 
discussion of the historical development of this legislation, but I am cognizant 
of two facts, one that the human memory is not very retentive, sometimes. 
We are apt to forget pretty readily after we have gotten out of a crisis about 
that crisis and about the situation. I find that all of us are sometimes apt to 
do that; and in the second place, I think I may say without offense that it is 
my understanding there are many Members in Congress, and I think some 
members of the committee, who were not in Congress at the time this 
legislation was adopted and who, of course, have familiarized themselves 
very largely with these conditions, but it has seemed to us not improper, in 
view of the fact that Mr. Benton, I think, has been before this committee 
for seven days developing his contentions, that we might lay a broad founda- 
tion for the discussion which is to follow. If, however, the chairman will 
Indicate 

The Chaibman (interposing). The committee is in accord with your position. 

Mr. Scott. If at any time I am trespassing on your patience, if you will In- 
dicate it, I will be glad to get down to a more detailed consideration of the 
proposed bill. 

I want to read Just one further quotation from the President's message : 

** The old policy may be changed much or little, but surely it can not wisely 
be left as it was. I hope that the Congress will have a complete and Impartial 
study of the whole problem instituted at once and prosecuted as rapidly as 
possible. I stand ready and anxious to release the roads from the present con- 
trol and I must do so at a very early date if by waiting until the statutory 
limit of time is reached I shall be merely prolonging the period of doubt and 
uncertainty which is hurtful to every Interest concerned." 

Now, without undertaking at all to go Into great detail about the financial 
situation of these railroads at that time, I should like permission to read just 
a paragraph from a speech made by Senator Kellogg, of Minnesota, one of the 
members of the Senate Committee on Interstate Commerce, and one of the 
members who had charge of the bill drafted by that committee when presented 
to the Senate, when he said this, referring to a statement that he had intro- 
9nced into his remarks. Congressional Record, Sixty-sixth Congress, second 
aession, volume 59, part 1, pages 216 to 218 : 

" This statement shows that in the first nine months the railroads failed to 
earn their fixed charges in the sum of $56,658,204." 
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That was the first nine months of Federal control. Continuing* he said : 

" One of the questions we have been compelled to face involves the cause of 
this abnormal cost of operation, and whether it can be reduced. The principal 
causes of the increase of operating expenses have been increases of wages, in- 
crease in number of employees to do the same, or less, work, decrease of effi- 
ciency, a large operating bureau in Washington, and increase in the cost of 
materials.    

" When the Government took over the roads, the Class I roads were earning 
an average for the three years of about $905,000,000. They are now earning 
a little over half of that. The Government is losing about $350,000,000 a year, 
and the railroads are not earning, as a whole, the interest on their bonds." 

Mr. Gbaham. Are you going to discuss later the reasons for that? 

Mr. Scott. I had not thought that necessary, Mr. Graham. This refers to 
the Federal control period and my only purpose in adverting to it at all was to 
show that in the minds of the Congress — and these are not my words, I am 
quoting the minds of the legislators — these facts confronted them and presum- 
ably were influential in moving them to the adoption of the legislation that was 
enacted. I am not by this, meaning to criticise in any sense, if that is what 
Is in your mind, the Federal control of railroads or the Railroad Administra- 
tion. We would be here until doom's day if we entered upon that, and I had 
not thought that was material. 

Mr. Graham. Mr. Chairman, I suppose, in view of the statement of the wit- 
ness that possibly any examination should be deferred until he had finished 
his main statement, the questions that occur to me as we ^o along should be 
asked later. 

Mr. Scott. I do not object at all, Mr* Chairman, to the interruption. 

Mr. Graham. I think it would be better to let you make your statement, and 
I will try to make notes as we go along. 

Mr. Scott. I will say that I want to get over this part of the statement just 
as rapidly as I can, and I think perhaps you will feel more like questioning me 
at a later part of my statement, when I get to those details; but I am quite 
willing to be interrupted at any time. 

Senator Cummins stated on the floor of the Senate in presenting the com- 
mittee's report on December 4, 1919: 

" Mr. President, private operation of railways can not be continued as a 
permanent policy unless there is a radical change in our system of regulation." 

Now, Senator La FoUette made a minority report from that committee on 
this bill, and no one would accuse him of particular partiality to the railroads, 
I think, and I quote this from his remarks, Congressional Record, Sixty-sixth 
Congress, second session, December 13, 1919. Senator La FoUette said : 

"The first proposition, namely, that the roads be permitted to revert to 
private management at once, without any provision for the immediate and 
future financial assistance of the Government, has no support among the rail- 
way executives, and, so far as I know, has little support among the Members 
of the Congress or among the people generally. The reason is obvious. Every- 
one knows that the railroads of the country, if returned to private hands, are 
incapable of giving the country decent transportation facilities unless they 
receive assistance from the Government at once of hundreds of millions of 
dollars and unless their rates and charges are at once increased. That is what 
we are confronted with. Every bill and every plan which has been proposed 
for returning the roads to private management has in some form provided for 
immediate financial assistance of the roads by the Government and the col- 
lection from the public of vastly higher rates and charges than now prevail." 

Mr. HuDDLESTON. It was Senator La Follette's position that the roads should 
not be returned at that time, and he made that statement as a basis for his 
argument that the roads should not be returned. 

Mr. Scott. He favored the continuation of Federal control for a period of 
five years in this very speech. 

Mr. Huddleston. And he did not advocate subsidies. 

Mr. Scott. No ; he favored a continuation of the control. Of course, the com- 
fort I get from it is his recognition of the fact that there muet be some assist- 
ance, however ; that the old law was inadequate and there must be an increase 
of rates and revenues and a change in the law. You are quite right in suggest- 
ing that his remedy was a continuance of Federal control for a period of five 
years, which, of course, was not adopted. 

Passing now to the essential features of this congressional plan as adopted, 
I am going to skip all over the intervening legislative history and try to get 
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down to just what the transportation act did provide, and I would like in out- 
line very briefly to enumerate these things in order to make my point that the 
act was a comprehensive plan of railroad regulation in the national interest. 

In the first place, the act provided, of course, for the relinquishment of pos- 
session of the railroads by the United States ; that is, the cessation of Federal . 
control. 

Second, for the settlement of matters arising out of Federal control. 

Third, for the refunding of carriers' indebtedness to the United States. 

Fourth, for an interim period of six months during which (a) the carriers 
should be guaranteed equal to the war-time rental for their properties. 

(6) No rate should be reduced except with the consent of the Interstate 
Commerce Commission. 

(c) No wages of employees should be reduced during this interim period. 

The act also provided for the adequacy and uninterrupted service of trans- 
iwrtation by (a) elaborate provision for arbitration of wage disputes (the Rail- 
road Labor Board). 

ib) By new loans to railroads. 

(c) And here comes section 15-a — directions to the Interstate Commerce 
Commission to prescribe rates to produce the revenue necessary to yield a fair 
return as defined by the act on property values, providing for " the transporta- 
tion needs of the country and the necessity (under honest, eflicient, and economi- 
cal management of existing transportation facilities) of enlarging such facili- 
ties in order to provide the people of the United States with adequate transpor- 
tation." 

(d) By forbidding "any undue or unreasonable advantage, preference, or 
prejudice as between persons or localities in intrastate commerce, on the one 
hand, and interstate or foreign commerce, on the other hand, of any undue, un- 
reasonable, or unjust discrimination against interstate or foreign commerce," 
with appropriate authorization to the Interstate Commerce Commission to en- 
force the provision. 

That is that part of section 416 now known as section 13, paragraph 4, 
of the commerce act. 

Then, as you all know, there was a provision for the regulation of railroad 
securities by the Interstate Commerce Commission; for the regulation of car 
supply and distribution and the joint iLse of terminals; for the regulation of 
water lines; for the extension of railroads and for construction of new lines 
and abandonment of existing lines only under authorization of the Inter- 
state Commerce Commission; and for the recommendation by the Inter- 
state Commerce Commission of a plan of consolidation of railroad companies. 

Now, without going further into detail with regard to those matters, it 
seems to me sufllcient to remember here, as was said by Senator Cummins 
in the committee report which I read at the beginning of this branch of 
my discussion, that there was a new attitude toward railroad regulatioi;, and 
as the President had said In his message to Congress, there must be a new 
atltude, a change from the policy of restriction to a policy of development of a 
national system in the interest of all the people and the providing of adequate 
service. 

I come then to a consideration of what the Interstate Commerce Commis- 
sion did In the administration of this new congressional plan embodied in the 
transportation act. 

The committee is, I know^ very familiart with what was done by the 
commission in ex parte 74, so called (58 I. C. C, 220), and I am not going 
into any detail about that at all. I assume that you are thoroughly familiar 
with the fact that the hearings extended over a long period of time; that three 
representatives chosen by the National Association of State Railway CJom- 
missioners sat with the Interstate Commerce Commission throughout those 
hearings; that those State commisslonersi sat not only throughout the hear- 
ings, but they sat in the conferences of the Interstate Commerce Commission 
and they participated in the discussions of the Interstate Commerce Commls 
sion in arriving at its report in ex part 74 ; and they joined, later, in a recom- 
mendation to the various State commissions to see to it that their ratps in 
general conformed to the rates provided by the Interstate Commerce Com- 
mission for interstate transportation. 

I will come to that point a little more in detail a moment later, because 
my friend, Mr. Benton, says I have at various times and places misrepre- 
sented — I do not think he claimed consciously or deliberately, but that I have 
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misinterpreted the action of these three State commissioners who sat in coopera- 
tion with the Interstate Commerce Commission. I will just say in passing that 
I shall take that up more in detail at a later point in my discussion and 
refer to the record on w^hich I rely as sustaining my contention that these 
representatives of the State commissions went along in spirit and in letter, if 
you please, with the Federal commission on this proposition of the need of 
greatly increased rates at that time. 

At this stage I should like before I take up the detailed discussion of the 
report of the commission to offer to you these charts which Mr. Howard Elliott 
agreed the other day to supply. He asked me to present them to you. I assume, 
Mr. Chairman, you will not want to incorporate these charts in the record, 
because of the expense, but I thought it would be helpful, perhaps, if each 
member had a copy of them before him. The charts speak for themselves, but 
I will read a very brief letter of explanation. 

The chart which has just been distributed, as you will note from the cap- 
tion, shows the railway operating revenue and how it was expended from 
1912 to 1920. The next chart shows the distribution of each dollar of railway 
operating revenue from 1912 to 1920. The first one is gross revenue and the 
second chart is one showing the distribution of each dollar. 

With your permission, Mr. Chairman, I will read a short letter from Mr. 
Parmelee, the director of railway economics, who asked me to submit these 
charts for Mr. Elliott. His letter is dated May 23, 1922, and is addressed to 
the House Committee on Interstate and Foreign Commerce, and refers to 
these charts : 

"At the request of Mr. Howard Elliott, chairman of the Northern Pacific 
Railway, who appeared before your committee last week, I transmit you here- 
with a number of copies each of two colored charts, both dealing with the dis- 
tribution of railway revenues. 

" The first chart is entitled ' Railway operating revenue and how it was ex- 
pended, 1912-1920.' The bar for each year represents the total railway rev- 
enues for that year in dollars on a scale of approximately $370,000,000 to the 
inch. Each bar is divided into different colored sections, the sections repre- 
senting, respectivly, expenditures for wages and salaries (labor), fuel, material 
and supplies, loss and damage, depreciation, etc. The final section on the right 
of each bar, colored in blue, represents the remainder of each year's revenues 
for net operating income, or rate of return on investment. Out of this sum 
must be paid interest and other fixed charges, dividends, and such appropria- 
tions for improvements or transfers to surplus as may be warranted. You 
will notice that this net operating income fell from $708,484,383 in 1912 to 
$61,928,626 in 1920." 

The Chairman. Where does that appear? 

Mr. Scott. Down at the lower right-hand corner, Mr. Chairman, you will 
see opposite the bracket " return on investment." The top figure — I will read 
only the round numbers— you will notice for 1912 is $708,000,000 and for 1920, 
$61,000,000, in round numbers. 

Mr. Newton. Let me ask you a question right there. There is a good deal of 
spread between the 1920 figure and the maximum figure for 1916. What, in 
your judgment, would be a fair return upon the aggregate valuation? 

Mr. Scott. Of course, that is a problem that I had intended to discuss at a 
later stage. 

Mr. Newton. I wanted merely to get an approximation in connection with 
this chart. 

Mr. Scott. Of course, Mr. Newton, 1916 was the peak year as the figures 
show. It never had been reached before, and it never has been approximated 
since. If you will bear with me a moment, I think I can turn to some figures 
here about that. 

Mr. Newton. I thought maybe you had in your mind an approximation. 

Mr. Scott. I think I can give that to you in just a moment I have before 
me a tabulation prepared by the Bureau of Railway Economics. I did not 
personally prepare this, of course. I am not, as you understand, either a traflSc 
man or a financial official of the company, but I have no reason to doubt that 
this is thoroughly accurate. This does not show what you want. It shows 
the return on investment for the 12 months of 1921 as 3.26. I will say, Mr. 
Newton, that Mr. Howard Elliott undertook, I am quite clear in my recollec* 
tlon, to furnish at a later date a statement showing all of that data; that Is, 
the percentage of return on investment over all the years. If I am incorrect 
about that, I will be very glad to have that prepared at a later date, but I am 
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quite sure that he undertook to do that. I can not carry those percentages of 
return in my head as cleverly as some people do, but just to answer your 
question briefly at this stage, you will recall that the carriers were opposed 
originally to the naming of a specific percentage in 15-a and were certainly 
opposed to naming 5^ per cent plus one-half of 1 per cent. A great many of 
the carriers felt that that was not a high enough rate of return. 

Mr. NfiWTON. I knew they were opposed to the recapture provision. 

Mr. Scott. They were also opposed, I think the records will show, to naming 
at that time a specific figure, and certainly to naming that figure ; but, of course, 
tlieir views did not prevail in that regard, as they did not in many others, and 
I had intended at a later stage of my discussion to go into considerable detail 
as to what was a fair rate of return ; that is, as shown by the decisions. I 
speak as a lawyer, of course, and not as a traflic or financial oflScial. 

Mr. Newton. There is another question I would like to ask. I notice the 
figures for 1916 on these charts appear twice In every one of these different 
keys. What is the significance of that? 

Mr. Scott. I do not know whether I can answer that or not. It is suggested 
by my associate that one is the calendar year and one is the fiscal year. 

Mr. Newton. Yes; the first part of the chart is the fiscal year, and then 
you changed into the calendar year 1916. 

Mr. Scott. That is the explanation. You understand these charts have been 
used in various rate proceedings and were not prepared for this occasion at all. 

Mr. Newton. Yes. 

Mr. Scott. But I thought I would introduce them at this point in order to 
' carry out Mr. Elliott's undertaking and at the same time to get before you in 
that brief way the situation as to how the revenues had fallen off and the 
operating expenses had increased. I do not care to go into the details. 

Mr. Ghaham. Has any one ever questioned the accuracy of either of these 
charts? 

Mr. Scott. Not to my knowledge. 

Mr. Graham. Do you know whether Mr. Benton or anyone else has ever con- 
tended that the charts were not accurate? 

Mr. Scott. I have never heard any such contention, Mr. Graham, and it 
would certainly be unfair for me to bring them in here if I thought any such 
contention could be properly made. 

Mr. Gbaham. I did not think you would do that and I did not mean that, but 
I wondered if we might accept these figures as final on this proposition. 

Mr. Merritt. It is simply a question of facts. 

Mr. Scott. Yes; these figures are all figures of the Interstate Commerce 
Commission, you understand. The only error would be a mathematical error 
in taking them off or transcribing and computing them. The figures are all 
matters of public record and, of course, subject to check, but all the gentlemen 
in the room here who have been active in rate litigation state that they know 
of no case where anybody has questioned these figures at all. 

Now, if I may spend just a moment on the second chart that was distributed. 
It is entitled " Distribution of each dollar of railway operating revenue ;" that 
is, they simply take a dollar and see what becomes of the dollar of operating 
revenue. Now, Mr. Parmelee explains that chart in his communication to the 
committee as follows: 

" The second chart is entitled * Distribution of each dollar of railway op- 
erating revenue, 1912-1920.' It is based on the same information as the first 
chart, except that the bar for each year represents the average dollar of 
revenue. Each dollar Is divided as in the case of the other chart between 
labor, fuel, material, and supplies, loss and damage, depreciation, etc. You 
will notice that the number of cents remaining out of each dollar of revenue 
for interest, dividends, etc., declined from 25.2 cents in 1912 to 1.0 cent in 
1920, whereas the proportion going to wages and salaries (labor) increased 
from 43.1 cents in 1912 to 59.9 cents in 1920. 

" Corresponding information is not yet available in complete derail for 1921, 
although Mr. Elliott has stated to you that the results for that year were more 
favorable than for 1920. The net operating income for 1921 was approximately 
$615,000,000, or a return of 3.26 per cent on the tentative railway valuation 
fixed by the Interstate Commerce Commission." 

In other words, there was an improvement in 1921 over this figure for 1920. 
With your permission I will file that letter with the committee. 

Mr. Huddleston. Mr. Scott, you do not cite 1920 as a typical year? 

Mr. ScoTT. Oh, no. 
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Mr. HuDDLESTON. Or those relative distributions as being at all typical? 

Mr. Scott. Oh, no. 

Mr. HxjDDLESTON. What value has your citation of figures for 1920? 

Mr. Scott. Bear in mind, Mr. Huddleston, primarily, that these figures 
were furnished the committee, as I understood it, at the request or by arrange- 
ment with Mr. Elliott, and I injected them into my remarks at this time simply 
because I thought it was as opportune a time as any. 

Mr. Huddleston. It seems to me that the citation of the figures for 1920 
standing by itself is highly misleading. 

Mr. Scott. Standing by itself, quite so, sir; but I had just explained to you 
that 1921 was a much better year, apparently. 

Mr. Huddleston. It was not much better in that sense, but was more typical. 

Mr. Scott. Well, perhaps, more typical. 

Mr. Huddleston. The distribution of your dollar in 1921 would have no 
fair relation to the distribution in 1920. 

Mr. Scott. In using 1920 I assume Doctor Parmelee did that — I am merely 
reading you his letter — I assume he had in mind showing you the comparative 
conditions from 1912 to 1920 and did not want to take up each year by itself 
in elaborate detail and took 1919 and 1920, because that was when the Con- 
gress was dealing with the transportation situation. 

Mr. Huddleston. But 1920 seems to be made the basis of your position and 
argument? 

Mr. Scott. Oh, no ; I would not concede that, Mr. Huddleston. 

Mr. Huddleston. Whereas it is wholy unfair to take it as a basis. 

Mr. Scott. I would not concede that at all. The figures I myself read into 
the record were the figures for 1919, and I quoted Senator Kellogg. 

Mr. Huddleston. 1919 is not a typical year either. 

Mr. Scott. Well, it is very hard to get a typical year. 1916, on the other 
hand, is not a typical year, because that was the peak year. 
• Mr. Huddleston. So far as the operation of the transportation act is con- 
cerned, the only year that in the least approaches being typical is 1921. You 
agree with that, do you not? 

Mr. Scott. Of course, the transportation act was not effective throughout 
the full year of 1920. 

Mr. Huddleston. Yes; and in addition to that, the increase of wages was 
made retroactive while the increase in, rates was not made retroactive. 

Mr. Scott. That is quite true. 

Mr. Huddleston. So that the presentation of the figures for 1920, without 
any explanation or understanding of the facts, is grossly misleading. 

Mr. Scott. You wholly, I think, misconceive my idea. 

Mr. Hawes. Mr. Scott, I understand these charts were used for other pur- 
poses. 

Mr. Scott. In rate cases; yes, sir. 

Mr. Hawes. And are now presented because they are complete up to 1920? 

Mr. Scott. Yes, sir. 

Mr. Hawes. But the chart for 1921 is not now complete. 

Mr. Scott. The figures are not final, Mr. Hawes, because the reports of all 
the carriers have not yet been made. 

Mr. Hawes. But when they are complete they can be presented to this com- 
mittee for 1921? 

Mr. Scott. They can, sir ; and I read Doctor Parmelee's estimate as contained 
in his letter for 1921. 

Mr. Huddleston. You concede then that the figures for 1920, as shown on 
this chart, are without substantial value so far as our deliberations are con- 
cerned, do you not? 

Mr. Scott. Well, I do not concede that. I concede it is not a typical year. 
If 1 per cent is all these carriers can earn on their property investment, I 
certainly would hate to concede that that is typical. 

Mr. Huddleston. And also the figures for 1920 is not a typical showing of 
the distribution of the income. 

Mr. Scott. The chart shows that. It is perfectly plain, right on the chart 
itself. 

Mr. Huddleston. Yes; to anyone who understands the facts, but to people 
who do not understand the facts it is grossly misleading. 

Mr. Hawes. I understand these figures start in 1912 and run from that year 
to 1920, and the figures for 1921 are not yet available. 

Mr. Scott. I have twice stated that. 
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Mr. Ha WES. And when they are available they will be presented to this 
committee. 

The Ohaibman. I suppose, Mr. Scott, you purpose to submit this testimony 
with the Idea that the committee will make such use of it as they want to* 

Mr, Scott. Certainly; and this was submitted In accordance with your 
arrangement with Mr. Elliott. I did not intend to use these charts at all in my 
tails. I acted as a messenger boy in doing it, and wasted, I am afraid, some of 
my time in doing it. You will find they fit in with Mr. Howard Elliott's testi- 
mony, and he is, of course, much more competent than I am to talk on a sub- 
ject of this kind ; but my attention is called to the fact that one of them is 
dated May 9, 1921 ; in fact, they both are. 

Mr. HuDDLESTON. This chart represents receipts from railroad service. 

Mr. Scott. Yes ; the first one. 

Mr. HuDDLESTON. And does not include any amount claimed against the Gov- 
ernment as a guaranty? 

Mr. Scott. No; this is the railway-operating revenue. 

Mr. HuDDiJSSTON. And does not show any Income that the railways may have 
had because of the six months guaranty. 

Mr. Scott. I presume that is correct. It is just the actual railway-operating 
revenue, I am informed by Judge Fletcher, who is a good deal more familiar 
with these figures than I am, because I think they were used in a rate case 
in which he was active. 

Mr. Lea. Does it show the compensation supplied by the Government pre- 
ceding the return of the railroads to private operation? 

Mr. Scott. No; I do not understand that it does. 

The Chairman. The Chair would like to suggest to the members of the 
committee the great importance of each man finding out just what is meant by 
operating revenue and operating expenses. In the long, tedious, drawn-out dis- 
cussion we had on the transportation act there were more useless questions 
put to the witnesses on that subject than any other. 

If anyone will take the pains to do what a number of the members of the 
committee of that day did, namely, to go down to the Interstate Commerce 
Commission and see the statistician, Doctor Lorenz, he will put in the most 
profitable hour he has ever put in or ever will, 'in connection with this entire 
matter, and will leam once and for all what these different railway account- 
ing terms mean; and for my part, I would urge that you do that because I 
think It is quite impossible for anyone, even a well-informed statistician in 
commercial work, to differentiate between the various terms entering into 
income and outgo as applied to railroads. They have their own vernacular 
and their own terms and they are perfectly clear to them. Doctor Lorenz 
will furnish each member of the committee a tabulation of every term that 
they use in the subdivision of accounts in keeping their books and I think it is 
highly important, if you are going to be intelligent in interpreting this rail- 
road legislation and the discussion of it to know what those various terms 
mean, and above all, the interpretation of the terms "operating expense " and 
"operating income." I submit that suggestion to you with great seriousness. 

Mr. Hawes. Can not Doctor Lorenz be brought before the committee for 
the benefit of the members of the committee? 

The Chairman. He can, but even then you would not get the information 
you would if you were to go down there and talk with him Informally, just 
as you would have a child go to the kindergarten, and we are all In the 
kindergarten class in the discussion of these railroad accounting terms. They 
have been evolved from year to year for many years, and not until a very 
few years ago, I think not until the passage of this last transportation act, 
was there ever anything approaching a definite knowledge of what was meant 
by the depreciation account of the railroads, and you can go down to the 
commission and see the variations on the different roads and see where some 
of them were depreciating 1^ per cent and others 15 per cent, and you will 
then realize why railroad reports were of no use to the casual reader. Doctor 
Lorenz is a very painstaking, careful man and is very sympathetic with the 
effort of anybody to leam about his subject, and I am going to commend that 
to the committee. 

Now, you may proceed, Mr. Scott. 

Mr. Scott. Now, Mr. Chairman, I would like to get back to Ex parte 74, 
after injecting these charts into the record, which really had no direct bearing 
on my statement. 

9709e— 22— pt 3 5 
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I want to call the attention of the committee to the fact that there is a very 
excellent summary, one of the most excellent summaries that I know of, of the^ 
action of the commission in Ex parte 74, in the 84th annual report of the com- 
missioh, dated December 1, 1920. I speak of that because while you may take 
Ex parte 74 and read laboriously through it with the mass of details and 
facts and arguments and all that, yet you have in this reference which I have 
just given you, a summary prepared by the commission itself -which is very 
excellent. Indeed, I think it might be helpful to the committee to have that 
incorporated in my remarks, without reading it. It occupies about four or 
five printed pages. I would be glad to have that done, if it is agreeable or if 
you think it is not necessary I can, of course, give a summary of it myself. It 
has not been put into the record heretofore. 

Mr. HuDDLESTON. I think we have it already in the hearings. 

Mr. Scott. I do not think, Mr. Huddleston, you have this summary to which 
I am referring. This is Ex parte 74, and is the commission's summary of it 
in its annual report. I do not want to read it because it will take too much 
time to read all of it here, and that is not necessary. 

The ^Chaikman. If it has not hitherto been put in the record we will see- 
that it is embodied. 

Mr. Scott. The excerpt follows: 

" In response to inquiries directed to us by the carriers, we said that it 
would be appropriate for them to formulate specific requests for the establish- 
ment of rates which in their judgment would produce substantially the income - 
they were authorized to earn under section 15a «f the act. We also tentatively 
announced that for purposes of compliance with section 15a carriers of the 
country would be considered by us in three groups, conforming generally to 
the three major classification territories, viz, eastern, southern, and western. 

"Carriers filed in May, 1920, petitions seeking general increases in charges- 
for transportation of property in amounts alleged to be necessary to produce 
net revenues sufficient to yield an annual return of 6 per cent upon the cost 
of their properties as shown upon their books. The proposal then was that 
the increases should be confined to freight traflSc. General percentage in- 
creases were suggested as* follows: In eastern territory, 30 per cent; in 
western territory, 24 per cent ; and in southern territory, 31 per cent. 

" These proposals were given wide distribution by the carriers to shippers 
and others throughout the country, following which hearings were held by us 
extending over a period of more than five weeks. 

" In harmony with the provisions of paragraph (3) of section 13 of the act, 
we invited the National Association of Railway and Utilities Commissioneru 
to select three of their number as representatives of the State bodies to sit 
with us during the course of the proceedings. Three such representatives 
were appointed: Hon. William D. B. Ainey, chairman of the Public Service 
Commission of Pennsylvania; Hon. Royal C. Dunn, of the Railroad Commls- 
sion of Florida; and Hon. John A. Guiher, of the Board of Railroad Commis- 
sioners of Iowa ; who sat with us throughout the hearings and oral argument, . 
and in all conferences. 

"The carriers* proposals represented the views of the majority of the 
carriers of the country, but some of those in the Southwest and in the north- 
western part of western classification territory urged a subdivision of that 
territory into three groups, alleging greater needs and requesting higher per- 
centages of increase for themselves than for the remaining carriers in western 
territory. The statistics submitted in support of their proposals, however, in- 
cluded data relating to conditions on so many lines not within the proposed 
subdivisions and excluded so much mileage of carriers within them as to lead 
us to conclude that a subdivision along the lines suggested was impracticable. 

" We did find it proper, however, to divide western territory into two groups 
by a north and south line corresponding roughly with the eastern border of 
the Rocky Mountains, the eastern and western portions as divided being 
termed * western * and * mountain Pacific ' groups, respectively. This sub- 
division was based upon the different needs of the carriers, the divergent levels 
of existing rates, and other important considerations, it appearing that the 
carriers serving the territory west of the line described were on the whole in a 
substantially more favorable financial condition than were the remainlnj? 
carriers in western classification territory. It was, therefore, concluded that 
there was no necessity or justification for increasing their rates to the same- 
extent as in the territory east of the said line. 
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Subsequent to the hearings, but prior to a determination, the United States 
Railroad Labor Board issued its report of July 20, 1920, directing increases^ 
in the compensation of many classes of railway employees, estimated to amount 
to approximately $618,000,000 per annum. These wage increases were not in- 
cluded in the estimates shown in the carriers* original application for increased 
rates, but there was no objection on the part of anyone represented at the- 
hearings to ♦he addition of an amount necessai'y to meet such wage increases^ 
Following announcement of this award, amended proposals were submitted by 
the carriers covering, in addition to freight, all other classes of traffic. 

" The applications of the carriers contemplated the use of the cost of road" 
and equipment of all classes of carriers shown upon ther books as the aggre- 
gate value upon which to determine the revenue needed to produce a reason- 
able return, such amounts being defined in their applications as follows : 

Eastern group $9, 038, 194, 615 

Southern group 2, 183, 923, 124 

Western group 8, 818, 454, 872 

Total 20, 040, 572, 611 

" To tl)is carriers would have added working capital and materials and sup- 
plies. 

"From a consideration of all the facts presented, including available data 
obtained in our valuation work, we found the value of the property of the 
steam-railway carriers to be, including working capital and material and sup- 
plies on hand, for the purposes of the case before us, as follows : 

Eastern group $8, 800, 000, 000 

Southern group 2, 000, 000, 000 

Western group, including both the western and 
Mountain-Pacific groups 8, 100, 000, 000 

Total 18, 900, 000, 000 

•*Our report in increased rates, 1920 (58 I. C. 0. 220), was promulgated 
July 29. 1920. We held that the following percentage increases in transporta- 
tion charges upon interstate traffic would, under the conditions shown to 
exist, result in rates not unreasonable under section 1 of the act and enable- 
the carriers to earn a return of 6 per cent upon the value of their property 
held and used in the service of transportation, as provided in section 15a of 
the act : 

"(a) Upon all passenger traffic and services accessorial thereto, 20 per cent^ 

"(6) A surcharge, or extra charge, to accure to the rail carriers upon all 
passengers using sleeping, parlor, or other special equipment, amounting ta 
50 per cent of the charge for space occupied in such equipment. 

"(c) Upon freight traffic in the eastern group, 40 per cent; in the western 
group, 35 per cent ; in the Moutain-Paciflc group, 25 per cent ; and upon traffic 
between different groups, 33J per cent. 

"These increases were necessary to meet the increased costs of labor and 
materials and to produce * as nearly as may be * a net revenue in accord with 
the provisions of section 15a of the act. As elsewhere noted, the approximate 
annual increased wage expense due to the July, 1920, award of the Labor 
Board is $618,000,000. In addition, provision has to be made for the increased 
cost of fuel and supplies, principally the former, the heavy advance in the price 
of coal and fuel oil having added greatly to the expenses of practically all 
carriers. 

"In reaching these conclusions consideration was given to all the evidence- 
adduced at the hearings and to all other available data bearing upon the issue* 
contained in the annual and other official reports of the carriers filed with us. 

" The representtives of the State railway commissions who took part in the 
proceedings concurred in the conclusiotas reached and issued a statement to 
State commissions throughout the country to that effect. 

"To permit the increased rates to be made effective with as little delay as 
possible, we authorized the carriers to make effective on five days* notice the 
increased charges by percentage tables applicable to the existing rates, fares, 
and charges. Accordingly, special tariffs were filed by practically all carriers 
in the United States, and the increased charges made effective August 26, 1920,.. 
with the understanding that such schedules would be reissued in specific form 
complying with all our regulations by certain dates fixed in our orders. 
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" The carriers presented to all State commissions throughout the country ap- 
plications similar to those filed with us. The records of the hearings and argu- 
ment conducted before us were available to all such commissions, and increases 
upon intrastate traffic were approved by them as follows : 

Freight traffic : States. 

Increases approved in full as per our report 24 

Increases approved with exceptions 17 

Smaller percentage increases than allowed by us approved by 5 

All increases denied 2 

Total 48 

Passenger traffic: 

Increases approved In full 23 

Increases approved with exceptions 7 

No increase allowed because statutory provisions prevent action by 

State commissions 13 

Increases denied 3 

Increases denied in part , 2 



Total 48 

" Carriers operating in various States thereupon filed with us, under section 
13 of the act, petitions alleging that the failure to authorize in full the same 
measure of increase as approved by us results, and wiU continue to result, in 
undue preference in favor of intrastate traffic and unjust, undue, and unreason- 
able discrimination and prejudice against interstate commerce, and seeking 
orders from us requiring the application upon intrastate traffic of the full in- 
creases fixed by us and made effective upon interstate traffic. Pursuant to the 
act we have instituted investigations upon such petitions and those investiga- 
tions are now in progress." 

Mr. Scott. The committee, of course, well knows what the commission did 
there, *and I am not going into the detail of that ; that Is, the dividing of the 
country Into four rate groups, and the fixing of the valuations of the property 
devoted to transportation purposes and the determination of what should be 
done in the way of increases of rates. All that is set forth in detail In this 
rex)ort and the net of the thing was that the commission, as you well know, 
recommended or authorized the following: 

(a) Upon all passenger traffic and services accessorial thereto, 20 per cent 
Increase. 

(b) A surcharge or extra charge, to accrue to the rail carriers, upon all 
passengers using sleeping, parlor, or other special equipment, amounting to 50 
per cent of the charge for space occupied in such equipment. 

(c) Upon freight traffic in the eastern group, 40 per cent; in the western 
group, 35 per cent ; in the southern group, 25 per cent ; in the mountain-Pacific 
group, 25 per cent ; and upon traffic between different groups, 33i per cent. 

Following the commencement of Ex parte 74 and. Indeed, while Ex parte 74 
was under consideration, the carriers very generally went before the State 
commissions and asked those commissions to give consideration to their i)etl- 
tlons for rate Increases, similar to the Increases which they hoped would be 
granted by the Interstate Commerce Commission In Ex parte 74. The three com- 
missioners representing the State commlssl(ms who sat with the Federal com- 
mission were Commissioner Ainey, of the Pennsylvania Commission, Commis- 
sioner Dunn, of Florida, and Commissioner Gulher, of Iowa. Mr. Benton, I 
think, has put Into the record the letter or the circular report that these State 
commissioners made to their State commissions, and I think It Is quite true 
that that report does not show In terms that they said that the States should 
make Identical Increases with the Federal increases, but tfiey go ahead and 
relate how they sat with the commission In these conferences and how they 
participated in the discussions and agreed with the conclusions as to the inter- 
state rates, and recommended to the State commissions that they give serious 
consideration to the making of increases, I think, Is the way It reads, in State 
rates. 

But It Is rather significant of how that recommendation was interpreted by 
State commissions generally, that the Nebraska State Railroad Commission, 
which has always been, and properly so — I do not say this by way of criticism 
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at all — ^but has always been certainly efficient in protecting the interests of the 
public and seeing that the railroads in Nebraska did not get anything that was 
not coming to them — and that is not meant in any critical spirit at all, because 
I have a very high regard for the Nebraska Commission and the members of 
it — but the Nebraska Commission in making their report in the Nebraska case 
used this language, which shows to my mind very conclusively that they under- 
stood the report of these three commissioners to be a recommendation that a 
similar increase be made by the State commissions. I quote from the report 
of the Nebraska State Railway Commission, in the Nebraska case, on the appli- 
cation of the carriers for an increase of Nebraska rates, which is reported in 
Public Utilities Reports, 1920F, page 17. At page 19 they say : 

" In accordance with the provisions of paragraph 3 of section 13 of the inter- 
state commerce act, the State commissions were invited to cooperate with the 
Federal Government in the proceeding, and there were apponted three repre- 
sentatives of these commissions — Hon. William B. Ainey, chairman of the 
public service commission of Pennsylvania; Hon. Roj^al C. Dunn, of the rail- 
road conmaission of Florida; and Hon. John A. Guiher, of the railroad com- 
mission of Iowa, who sat throughout the hear ngs and during the argument, 
and participated in the conferences of the commission subsequent thereto. Fol- 
lowing the issuance of the order of the Interstate Commerce Commission, these 
representatives of the State commissions submitted a report in which they 
stated that they agreed with the findings and order made by the Federal body 
and recommended similar action by the. State commissions." 

So that was the interpretation put upon that report or recommendation by 
the State commission. Of course, that is not very material. The material 
point is that there was" cooperation. It was absolutely impossible for the com- 
missions of 48 States to sit with the Federal Commission. It had to be done 
through a committee, and that committee did sit and it did make a report, and 
it made a report which, at least by the Nebraska commission, according to its 
published report, was understood and accepted by it as a recommendation that 
they make similar increases. 

To get down now to what happened following these proceedings I have out- 
lined, I have had prepared a series of maps showing the action of the State 
commissions with regard to bringing their State rates and fares up to the level 
of the interstate rates and fares. There is a legend on the bottom of each 
map that will explain it. 

The Interstate Commerce Commission in this annual report, to which I have 
referred and asked leave to incorporate in the record, summarized the action 
of the State commissions in this regard as follows. I quote from that report : 

" The carriers presented to all State commissions throughout the country 
applications similar to this filed with us. The records of the hearings and argu- 
ments conducted before us were made available to all such commissions " — 

And I interject here that the carriers furnished, at great expense, to these 
State commissions complete copies of the record in Ex parte 74 before the 
Federal commission. Continuing the quotation : 

" and increases upon intrastate traffic were approved by them as follows : 

Freight traffic : States. 

Increases approved in full as per our report 24 

Increases approved with exceptions 17 

Smaller percentage increase than allowed by us approved by 5 

All increase denied 2 

Total 48 

Passenger traffic: 

Increases approved in full 23 

Increases approved with exceptions 7 

No increase allowed because statutory provisions prevent action by 

State commissions. 13 

Increases denied; 3 

Increases denied in part 2 

w 

Total 48 

Mr. Scott. Now, you will probably find a little bit of conflict sometimes in 
these figures, owing to some technical point about some order, as to whether 
it is 24 States or 28 States, or what not. But the significance of It is shown by 
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these maps. For. example, the first map that I distributed, which Is the one that 
shows three States marked in blue, shows the States that denied all increases in 
rates, fares, and charges — North Dakota, Nevada, and Arizona. 

Mr. Newton. Mr. Scott, can you in a word give the reasons set forth as to 
why they denied it? 

Mr. Scott. I am just wondering, Mr. Newton, whether I could do it, in fair- 
ness to these commissioners. I would say, in a word, that their position was 
that the carriers did not need these increases, that their earnings were adequate, 
and that the increases as far as State traflic was concerned were not proper. 
It is perhaps a little bit risky to attempt to characterize their action. I do not 
want to misrepresent anybody's attitude on these things. 

Mr. Newton. But you are sure it was not for any sort of technical reasons? 

Mr. Scott. Oh, no ; it was on the merits. 

Mr. Newton. It was on the merits of each case that they based their position ? 

Mr. Scott. Oh, yes. I think I am correct in saying that all of them were on 
the merits of the case and not on any technical grounds. I have with nie here 
the report of the Interstate Commerce Commission !n every one of these 
•cases, and can go into that detail if it is desired, or I will prepare a statement 
to be submitted later. 

Mr. Newton. No ; I do not care for that. 

Mr. Scott. The next chart is the one which shows Montana, for example. 
in red, and other States in red and some in blue. You will notice that those 
States marked in red are the States where the State commissions denied the in- 
•crease in passenger fares on account of lack of jurisdiction. That is, they had 
a mlximum fare law, and they said they had nothing to do with passenger fares. 

Mr. Newton. The State legislation had taken it away from them. 

Mr. Scott. Had taken it away from them. That was the situation In 
"Wisconsin, and that is what led to the Wisconsin case. I am going to go into 
the details of that in a moment. But those States, you will notice, granted, in 
lull or in part, the increases in freight rates. In other words, it is significant 
as showing that they recognized the necessity for an increase in rates and 
granted it in whole or in part as to freight rates, but found it impossible to 
<io so as to passenger fares. 

Mr. Newton. I notice that the State of Minnesota here is in red. My recollec- 
tion is that the State of Minnesota had a 2 cent fare law ; but there was no 
lit'gation arising from Minnesota as far as I recall. 

Mr. Scott. Oh, yes, I personally participated in the injunction proceedings 
at St. Louis. 

Mr. Newton. Before Judge Johnson? 

Mr. Scott. No; before Judges Sanborn, Trieber, and Farris, and they com- 
pelled us in your State to give refund coupons. 

Mr. Newton. I do remember now that during the war Judge Johnson, I think 
it was, threatened to put the criminal statute into effect, and called a grand Jury. 

Mr. Scott. Oh, yes; we had a hearing, Mr. Newton. As a matter of fact, 
the Minnesota case is in the Supreme Court of the United States. It was sub- 
mitted the other day on brief without oral argument, because I think every- 
J)ody agreed that the Wisconsin case decided it. 

Mr. Newton. Everybody in Minnesota has forgotten about it. 

Mr. Scott. The Minnesota case was submitted without argument within a 
few weeks. I do not mean to imply that I was active originally in that case, 
but I was associate counsel and was present at St. Louis when the injunction 
was argued. 

On this same map the States colored in blue, you will notice, are the States 
where the State commissions denied increases in passenger fares on other 
grounds than the maximum fare law and granted, fully or partially, the in- 
creases in freight rates. 

The third map that I offer is the one which shows Utah, for example, in 
Ted. Those States that are marked in red are the States where the State 
commissions denied any increase in passenger fares and the full increase in 
the freight rates. 

Mr. Mapes. By the word ** full " there do you mean the same as " all '* ? 

Mr. Scott. For example, you will find Nebraska given there. Take Ne- 
braska, because I am very familiar with the situation in that State. On the 
interstate freight rates in this group we were allowed an increase of 35 per 
cent. Nebraska allowed us 25 per cent. The States marked in red on this 
map denied the full increase — not " any " increase, but the full increase. For 
example, in Nebraska they gave us 25 per cent increase, where we claimed 35 
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j)er cent under the interstate commerce law. Is that clear to you, Mr. Mapes? 
1 do not want the map to be misleading. 

Mr. Mapes. I think that is clear. I had a little difficulty in determining 
what was meant by tiie word ** full." 

Mr. Scott. It means an increase equal to the percentage authorized in inter- 
4State rates. 

Mr. Mapes. In the other chart the words ** fully or partially " are used. 
This chart means that a partial increase was granted? 

Mr. Scott. Was granted; yes. 

Mr. Mapes. But the full increase was denied? 

Mr. Scott. Yes. All of tliose data are in the record, of course. I think Mr. 
X^nton put the data in. 

Mr, HocH. Mr. Scott, where you say you were refused the full increase you 
Tefer solely to percentages, without regard to what the actual comparative 
jates would be? 

Mr. ScoTT. I think that is true ; yes ; because these increases were all made 
-on a percentage. 

Mr. HocH. Of course, there was a contention in many cases that a less per- 
-centage of increase within a State would, as a matter of fact, give an equal 
Tate. 

Mr. Scott. That is quite true. That was the situation where there was a 
higher level within the State. The thought here is just simply to deal with 
it on the percentage basis and show that the corresponding percentage increase 
^was not given. 

Of course, if you take the State of Nebraska, for example, they denied the 
:full 35 per cent — I am going to go into that more in detail in a later stage — ^not 
on the claim that their rates were necessarily on a higher level, but they fixed 
their own valuation, you will remember, in Nebraska. They said that all we 
needed was 25 per cent increase to have Nebraska contribute its fair proportion 
of the revenue. 

Mr. Ha WES. If I understand it correctly, the purpose of these facts is simply 
to show the difference of opinion that existed in the 48 different States? 

Mr. ScoTT. To show you what a crazy quiji of rate adjustment we got out of 
this situation. 

Mr. Hawes. One cause operated in one case and another cause in another case, 
and one law in one situation and another law in another situation, and the object 
of this is to show the diversity of laws and the diversity of application of the 
laws? 

Mr. Scott. That is the point 

Mr. Hawes. And also the diversity of interpretation of the rulings of the na- 
tional commission? 

Mr. Scott. That is correct, Mr. Hawes. It simply gives you the correct pic- 
ture. I think the data are already in this record in another form. I do not 
Jcnow how it is with the members of the committee, but my own minds works so 
that I sometimes get a little clearer conception of a thiijg if I see a picture of it 
instead of reading a great mass of figures. 

The States marked in blue on this last map are the States where the State 
•commissions granted an Increase in passenger fares, but denied the full increase 
in. the freight rates. There are not very many of them — ^four, I believe. 

I am sorry that this map [exhibiting another map] I was not able to get re- 
produced in time to distribute copies, but I think you can see it if I hold it up. 
This shows the action of the State commissions in the passenger-fare cases in 
1920. This is just the passenger-fare map, and nothing else. It is just simply to 
get this picture before you ; that is all. It gives you a bird's-eye view of the 
muddle this is in. 

The States in white here are the States that followed the Interstate Com- 
merce Commission in practice. In all these States that are shown in white they 
allowed the 20 per cent increase in passenger fares similar to the interstate 
increase. You must bear in mind that there was pretty generally a 3-cent fare 
throughout the country, as a result of the action of the director general in gen- 
eral order 28. You will remember that he put the passenger fares generally on 
the 3-cent basis, both State and interstate, so that these maximum-fare laws 
had been disregarded during Federal control. Of course there were exceptions, 
as in New Mexico, where they had a 4-cent law instead of a 3-cent law ; but all 
these States that are shown in white followed the Interstate Commerce Commis- 
sion as to passenger fares. 

The States shown in red did not follow the Interstate Commerce Commission, 
but had statutory passenger fares. Here is Wisconsin, for example, in red, and 
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bere is Minnesota in red. Those were the States where we had to start injunc- 
tion proceedings in order to protect ourselves. 

Mr. Mapes. Did any of those States attempt to go bacli to the statutory rate, 
or did they keep in effect the Federal control rate? 

Mr. Scott. Mr, Mapes, I am very ghid you asked that question. I spoke in 
the beginning — and I hope it did not seem boastful — of how busy I was In 1920. 
The first question we had and the first trouble we had under the transportation 
act was under section 208-a, which provided that the rates, fares, and ehargres 
in effect on February 29 should continue in effect until thereafter change<i, 
and then provided that no rates, fares, or charges should be changed until 
September 1 without the consent of the Interstate Conmierce Commission. 

Well, it got along in July and August, and we began to hear suggestions that 
when the 1st of September came ahmg a good many of these States were goin^ 
to claim that this section 208-a would expire without any action by the State.s 
at all; that the rate automatically would be changed to the old basis, because 
this date, September 1, was written in section 208--a as the date prior to whicli 
no fares or rates should be changed by anybody, States, carriers, or anybody 
else, without the consent of the Interstate Commerce Commission. So that we 
had to start a series of injunction suits to hold the 3-cent fare, and it so hap- 
pened that I was very active in that litigation. We started with that in New- 
York — I went down there in the New York case — and we had ca.ses in Illinois, 
Wisconsin, Nebraska, Minnesota, and all those States where there was that 
situation, our contention being that under section 208-a the director general's 
3-cent fares — I use that because practically that was the fare in these Western 
States where they had these maximum-fare laws — that the director general's 
fares would continue at 3 cents in these States until they were changed by the 
State legislatures or the State commissions, where the State commissions ha«l 
jurisdiction. 

We were confronted with that condition In Wisconsin, and I can illustrate by 
that what I am driving at. We succeeded in convincing the courts pretty gen- 
erally throughout the country that our contention was right. In New York we 
had considerable trouble. The State court held with the carriers there, and the 
Federal court held against them. But generally throughout the country we 
succeeded in convincing the courts that our contention was correct, and we got 
these interlocutory injunctions which continued the 3-cent fares. 

Mr. HuDDLESTON. Pardou me. I presume these State fare statutes provided 
a remedy against carriers that failed to comply with theni? 

Mr. ScoTT. Quite right, sir; they made it the duty of 'the attorney general or 
other State oflicer to prosecute any violations,, and so we made them parties. 
Mr. HuDDLESTON. The rosecuting ofl^cials? 

Mr. Scott. The prosecuting officials; yes, sir — to save a multiplicity of suits 
and litigation of that kind. 

Those cases never went to final decision, any of them, because before we ever 
got to the Supreme Court with them along came Ex parte 74 with this 20 per 
cent increase added on, and everybody lost sight of them. 

As a matter of fact, i do not think it is unfair for me to state that the State 
officials very generally were in sympathy with us on that proposition. Some of 
them felt that, as a matter of law, the 2-cent fare would be effective. Take the 
State of Illinois, for example. I had charge of the case there. It is only fair 
for me to say that the attorney general of Illinois did not make a very vigorous 
defense to the charge that 2 cents was confiscatory. I believe he thought 2 
cents was confiscatory. As a matter of fact, we got our interlocutory injunc- 
tion in Illinois on that ground; the court insisted on giving it to us on that 
grou^id. We put in all these bills the allegations both that under section 208a 
the 3-cent fare was projected over ; and, second, that 2 cents was confiscatory ; 
but I frankly told the court in Illinois that I was not prepared to prove confisca- 
tion, because it was such an enormous task. It was on a hot August day, and 
this thing was effective September 1, and Judge Baker and his associates said, 
" We will take judicial notice of the fact that 2 cents is prima facie confiscatory 
and shift the burden to the States." 

Mr. HUDDLESTON. Did you have iany difficulty in getting those Injunctions by 
reason of the argument that the courts do not enjoin prosecutions for criminal 
offenses? 

Mr. Scott. No. There is a long line of cases in these rate matters — Ex parte 
Young and the Missouri rate cases, and so on — ^where they have held that It Is 
a perfectly proper way to test out a situation of this kind; that the carriers 
ought not to be put to the peril of experimenting, with the possibility that all 
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of their officials will go to jail and their treasuries be bankrupted through ex- 
perimenting with a constitutional or legal question of that kind. 

Mr. Newton. That is Attorney General Young, of Minnesota, that you re- 
fer to? 

Mr. Scott. Yes, sir. That is the leading case on that subject. It grew out 
of the Minnesota rate case and is reported in 209 United States. That is the 
leading case, but there is a long series of them that follow Ex parte Young. 

Mr. HocH. Let me make just one observation with reference to that last map. 
I understand you exhibit that last map for- the purpose of showing that a com- 
parison of the percentage increases allowed by the various States shows a wide 

variation 

Mr. ScoTT. Pardon me. I do not mean to interrupt you, but I think you mis- 
conceive this map. This is a passenger-fare map* 

Mr. HocH. I understand. That is what I am referring to — the passenger-fare 
map. You refer to the States which granted the percentage of increase provided 
by the Interstate Commerce Commission and those which did not? 
Mr. Scott. Yes. 

Mr. HocH. And that shows, apparently, a wide variation among the States? 
Mr. Scott. In their action in regard ; yes. 

Mr. HocH. That is a comparison solely of percentage increases. Do you con- 
sider It scientific to apply the same percentage to every situation regardless of 
what the rate level was before? 

Mr. Scott. Your criticism is, I take it, as to the idea of flat percentage in- 
creases? 

Mr. HocH. Yes. I think the map is not as significant as would appear upon 
its face, because the percentage increase is not a very scientific thing — to say 
that every section of the country, regardless of the former rate level, must apply 
the same percentage of increase in order to secure uniformity of rates. As a 
matter of fact, to secure uniformity might require the application of a very 
different percentage in different States. 

Mr. Scott. If you did not have a flat rate throughout the United States, you 
mean. That would be quite true, of course. But you must bear in mind that 
this is a passenger fare map. I did not go into the details of it, but the map 
Bhows the exact fare in each State. For example, in South Dakota this re- 
sulted in 3.6. In your own State it resulted in 3.6, because you had a 3- 
cent fare under the director general. In New Mexico they had had a 4-cent 
fare, and that 20 per cent increase made that 4.8. My thought in showing this 

. was not so much to show that different fares resulted 

Mr. HotiH. That would be rather important, would it not, to show the actual 
fares that resulted? 

Mr. Scott. They are shown on this map, and if it is desired I will read them 
into the record. I will be very glad to do that. 

Mr. HocH. I was not raising any question about the legitimacy of your map 
at all ; I was just getting at the significance of that apparent difference that 

exists. 

Mr. Scott. Here is the significance of it for this purpose, it seems to me, from 
my point of view. All these States out here in the Middle West had 3-cent 
fares — ^your own State, Nebraska, South Dakota. North Dakota, Iowa, Missouri, 
Illinois,' Wisconsin. Those were all 3-cent fare States. 

Mr. Mapes. They had 3-cent fares under the Federal control? 

Mr. Scott. Under General Order 28. 

Mr. Mapes. But most of them have 2-cent statutory rates? 

Mr. Scott. Oh, yes ; they were all 2 cents, I think. 

Following this Ex parte 74 order — this is the point that it seems to me 
this map is significant on — Illinois, Wisconsin, -Iowa, Minnesota, Nebraska, and 
other States found themselves hampered by their rate statutes and so gave no 
increase; but Missouri and South Dakota, not being hampered, gave the In- 
crease locally, which made 3.6 in South Dakota and 3.6 in Missouri. 

Mr. HocH. What was the increase in Colorado? 

Mr. Scott. Colorado was 3.6. They had 3-cents, and they voluntarily gave 

20 per cent increase. 

Mr HocH. May I add just a (word to show the point I jwras .seeking to bring 
out? Take the two States of Colorado and Kansas. The resultant fare would 
be the same in each State, would It not? 

Mr. Scott. Yes. 
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Mr. HocH. And yet Kansas is a perfectly level State, and Colorado is almost 
entirely a mountainous State where under private operation of the railroads 
there has always been a wide divergence in passenger fares. 
Mr. Scott. That is quite true. 

Mr. HocH. When the fare was 3 cents !n Kansas, upon motion of the carriers 
themselves the fare in Colorado was 4 and 5 cents, If my memory is right. Of 
course the reason is obvious. Now, is it contended that because the rate is not 
the same in each State there is, therefore, inequality or inequity in that situa- 
tion? 

Mr. Scott. I would say this, that when the rates >vere fixed by the director 
general, acting for the President of the United States, putting Colorado and 
Kansas on the identical basis of 3 cents, the presumption was that they were 
properly related. 
Mr. HocH. Do you think that is a correct presumption? 

Mr. Scott. I certainly think that is the presumption, and it follows that the 
President of the United States in handling this situation acted properly. He 
put those fares on an equal basis. 
Mr. HocH. You do not contend that that was scientific? 

Mr. Scott. I do not know, Mr. Hoch, that there is anything scientific about 
rate making. 

Mr. Hoch. You do not contend that the passenger fare in Kansas should be 
the same as that in Colorado, do you? 

Mr. Scott. I do. If you do not have the same fare you break down the reason- 
able interstate fare, found by the Interstate Commerce Commission to be reason- 
able. I will show you at a later stage of this argument that that is what always 
happens when you do not have those fares on a common level. You can not get 
away from it. I am going to go into that in great detail at a later stage of this 
statement. 

This [indicating on map] is the result, then, that you get on passenger fares. 
Right or wrong, you get that checkerboard, that crazy quilt. 

Wisconsin was one of those States that granted the interstate freight increase, 
and here is what they said. They gave us the 35 per cent increase in Wisconsin, 
and the commission said : 

" Taking the country as a whole, the interstate rates are not out of harmony 
with the intrastate rates prevailing in the same territory." 

That is the contention we have been making. Now, there is not any doubt 
that there have been cases where they were not quite properly related, in all 
of the millions of rates. The Wisconsin commission found : 

" Taking the country as a whole, the interstate rates are not out of harmony 
with the intrastate rates prevailing in the same territory. The present trans- 
portation act provides for cooperation between the Interstate Commerce Commis- 
sion and the State commissions with the view that harmonious action on the 
whole may be taken by the regulatory bodies, thus preventing undue discrimina- 
tion. Harmonious action, therefore, while always desirable, is especially desir- 
able under the present circimistances where a general readjustment is taking 
place throughout the country and the State freight rates must bear their fair 
proportion of the necessary increases to provide adequate revenues for the car- 
riers." 

As to passenger fares the Wisconsin commission held they were without juris- 
diction over fares in excess of 2 cents a mile, which was the maximum statutory 
fare, and they declined to grant the application of the carriers in the passenger 
fare case. 

I think it is not unfair for me to say to this committee that when the car- 
riers filed their complaint with the Interstate Commerce Commission about 
the resulting discrimination growing out of the fact that the Wisconsin 
local fares were 3 cents and the interstate fares in that territory were 3.6, 
when that case was argued before the Interstate Commerce Commission the 
report of the oral argument of the case will show that Mr. Jackson, the 
chairman of the Wisconsin commission, who appeared before this committee 
as chairman of the National Association of State Commissioners, and who is a 
very excellent gentleman, stated very frankly to the Interstate Commerce 
Commission that if it had not been for that 2-cent maximum passenger fare 
law in Wisconsin, as he phrased it, " we would not be here." That appears In 
the transcript of the oral argument of that case. In other words, their hands 
were tied. We are not criticizing these State commissions at all. They could 
do nothing, and naturally they did nothing, where they were hampered by these 
maximum fare statistics. That led, then, of course, to our injunction, and 
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^Wisconsin is fairly typical of the passenger proposition. As the committee 
Imows, the Federal judges were unanimous in giving us the interlocutory in- 
junction on the ground that this difference between 3 and 3.6 cents did create 
discrimination against interstate commerce under sections 3 and 13 (4) of 
the interstate commerce act, and that, of course led to the decision of * the 
•Supreme Court in the Wisconsin case. 

Mr. Ha WES. Mr. Scott, when will the figures for 1921 be ready? 
Mr. Scott. I will ascertain that, Mr. Hawes, and let you know in the morn- 
ing. I know that in the case of my own company the annual report for 1921 
Js not yet complete. You gentlemen will understand that it takes months 
often to get all of these statistics and all the data in and get it organized. 
Our annual report to the stockholders for 1921 is not yet available, but the 
Bureau of Railway Economics gets these monthly reports of the Interstate 
Commerce Commission, which are subject to more or less correction later. 
They are sent in tentatively. I will ascertain and report in the morning how 
soon the complete figures for 1921 will be available. I am sure we will be 
cglad to supply them at the earliest possible moment. 

Mr. Mapes. It appears that these charts are about a year old, Mr. Scott? 
Mr. Scott. Oh, yes ; they were prepared a year ago — May 9, 1921. They do 
not pretend to show 1921 earnings. 

Mr, Mapes. I thought perhaps we might be able to get the complete data 
for 1921 now. 

Mr. Huddleston. May I call your attention to the fact that we had Doctor 
X«orenz before the committee some weeks ago — his statement will be found on 
page 400 of part 2 of the hearings — ^and he made a statement as to the reve- 
nues, etc., for 1921, so that we have that as it is available to the Interstate 
CJommerce Commission. 

Mr. Scott. You will understand, Mr. Huddleston, that the Interstate Com- 
merce Commission has these monthly reports that, as I stated a moment ago, 
:are in a way tentative. They are subject to readjustment and correction, 
a.nd I presume that what Doctor Parmelee, of the Bureau of Railway Eco- 
nomics, had in mind was that he ought not to give the final figures. 

Mr. Huddleston. He gave the operating revenues for 1921 as $5,562,232,215, 
;and operating expenses for that year as $4,597,479,241. 

Mr. Scott. Well, I have no doubt that the commission has monthly reports, 
"but the final revised reports are not yet complete. I will be very glad to have 
-that looked into, and I want to say right now that I want to be helpful, if I 
can. to the committee in getting any data or information of that kind. I 
:am not a statistician, you will understand, and I know very little about that 
-end of the game. I try to be a lawyer, and there is a great deal about 
statistics and things of that kind that I am not familiar with. I will do the 
l>€st I can to comply with that suggestion in the morning. 
Does the chair wish to suspend at this point? 

The Chairman. If you are about to launch upon the consideration of a new 
"branch of your subject it may be well to suspend. We will meet to-morrow 
xnoming at 10 o'clock. 

(Whereupon, at 12 o'clock m., the committee adjourned, to meet at 10 
o'clock a. m., to-morrow, Wednesday, May 24, 1922.) 
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STATEMENT OF MB. BBTTCE SCOTT, SOLICITOB OF THE CHICAGO, 
BXTBLINGTON & QUINCY BAILBOAD CO., 547 WEST JACKSON 
BOULEVABD, CHICAGO, ILL. — Continued. 

The Chairman. Mr. Scott, if you will kindly continue, the committee will be 
^lad to hear you. 

Mr. Scott. Mr. Chairman and gentlemen of the committee, in connection with 
the charts showing the distribution of revenues, both the gross revenue and 
■ea,ch dollar of revenue, some question was raised about the figures for 1921, 
they not being shown on the charts. As I explained to the committee, I acted 
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rather as a messenger in the matter than one thoroughly familiar with it, ancf 
I asked Doctor Parmelee to prepare, if lie would, a memorandum wliich would 
explain the situation and give an indication when the 1921 figures might be 
available. I wish at first to read that memorandum of Doctor Parmelee. 
[Reading:] 

" Referring to the two colored charts whi<?h I transmitted to you yesterday 
for presentation to the House Committee on Interstate and Foreign Commerce : 

"Those charts were prepared in May, 1921, in connection with the special 
inquiry of the Senate Committee on Interstate Commerce under the authoriza- 
tion of Senate Resolution No. 23. When Senate Resolution No. 28 was passed 
the Bureau of Railway Economics was authorized to make a special study of 
the detailed operations of the railways in 1920, through the mediimi of a special 
questionnaire which was sent to each railway of Class I about the Ist of April, 
1921. The- special compilations upon which the colored charts were based were 
made from the returns to this questionnaire. It was for this reason that it 
was possible as early as May, 1921, to furnish detailed figures as to the expendi- 
tures of the railways in 1920, particularly with reference to the expenditures 
for fuel, depreciation, loss, and damage, and certain other items which are set 
out fully in the so-called * primary expense accounts' of the railways. 

" No such special questionnaire has been sent out this year covering the 
operations of the year 1921, because no special exigency has existed such as the 
inquiry of the Senate committee of last year. It will, therefore, be necessary 
to wait for the Interstate Commerce Commission to complete its compilations 
for the year 1921, which will probably not be for from three to six months. 

" Statistics are now available, of course, based both on the compilations of 
the Interstate Commerce Commission and on those of the bureau with respect 
to the following features of railway operations in 1921 : 

" Revenues and expenses by general accounts. 

" Wages. 

** Movement of commodities. 

"Freight and passenger traffic. 

" But the detailed statistics needed for bringing the colored charts down to- 
date, some of which have been mentioned above, have not yet been compiled^ 
either by the commission or by this bureau. In other words, there are no 
figures available making possible the division between labor expense and 
expenditures for materials and supplies and the other special items noted on 
the charts." 

The memorandum is signed by J. H. Parmelee, who is the Director of the 
Bureau of Railway Economics, under whose direction the charts were prepared. 

Before taking up the main thread of my statement I wish also to straighten 
out an answer which I made in response to a question from Mr. Newton about 
the three States that denied all increases. I think I said I was not entirely 
familiar with the situation there, but that I would hazard a guess, and that 
the guess was not entirely accurate, and I do not like to leave the record in 
that shape. Arizona was one of those States. I might say in passing that 
those three States — Arizona, North Dakota, and New Mexico — are all StateR 
that I had absolutely nothing to do with, and that that accounts for my 
ignorance of the situation. 

Mr. Newton. Arizona, North Dakota, and Nevada? 

Mr. Scott. Yes ; you are quite right. I overlooked that. 

The Arizona case is reported in 61 I. C. C. 572, and at page 573 occurs the 
following language. I quote: 

** It appears that the carriers declined at this hearing '* — 

That is, at the hearing before the State commission — 
" to put in any evidence to justify the increases sought other than copy of 
our report and orders in Ex parte 74 and copy of our special permissive order 
which authorized the establishment of the increased rates on short notice. 
The Arizona commission denied the petitions in their entirety, and the carriers 
thereupon filed with us the petition upon which the present proceeding waa 
instituted." 

In other words, apparently, the State commission was dissatisfied with the 
proof offered by the carriers in that they apparently relied merely upon the 
report and orders of the Interstate Commerce Commission. 

Mr. Newton. That was true in the New York case; they made practically 
no showing? 

Mr. Scott. That was practically so ; and In tlie Arkansas case you will recall 
that they did not go to the State commission at all ; but in none of our States 
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■did we proceed in that way. We put before the State commissions not only the 
orders in Ex parte 74 but all the evidence in Ex parte 74 ; and I think without 
exception we put on other witnesses — traffic witnesses and accounting wit- 
nesses, etc. — and made added proof; but my statement of the Arizona com- 
mission's attitude was, perhaps, not quite fair* to the Arizona commission, as 
shown by the excerpt. 

Now, North Dakota was another of the States, and the North Dakota situa- 
tion Is a somewhat complicated one; but I think I can convey that to you in 
a very few words by reading from the North Dakota case, which is reported in 
61 I. C. C. 504. I quote from page 504 : 

" Prior to our decision in Increased Rates, 1920, supra " — 

That is, Ex parte 74 — 
"* the steam railroads operating in the State of North Dakota had applied to 
the board of railroad commissioners of that State, hereinafter referred to as 
the North Dakota or the State commission, for permission to make increases 
in their intrastate rates, fares, and charges similar to those which should be 
authorized by us on interstate traffic. Subsequent to our decision hearing was 
held by the North Dakota commission, which had before it all the evidence in 
Ex parte 74. A report and order was promulgated under date of August 24, 
1920, granting the carriers' application except as to rates on milk and cream, 
but denying them authority to make effective the Pullman surcharge. * In- 
creased intrastate rates, fares, and charges pursuant thereto were established, 
effective September 1, 1920. 

" On September 3, 1920, suit was brought in the Supreme Court of the State 
of North Dakota to enjoin the carriers from continuing to collect these in- 
creased rates, fares, and. charges on the ground that the order of August 24 
was null and void because' it had only been approved by one of the commis- 
sioners. The court upheld this contention and by order of September 21 en- 
joined the carriers from collecting the increased intrastate rates, fares, and 
cliarges and directed them to refund amounts collected in excess of the intra- 
state rates, fares, and charges in effect prior to September 1. 

" On September 21, 1920, the State commission made a report and order sub- 
stantially similar to those*of August 24, but remedying the irregularities pointed 
out by the court. The carriers again filed tariffs embodying the increases au- 
thorized to become effective September 26, 1920, but before that date were 
served with a further order by the same court in the same case which re- 
strained them from collecting the increased rates, fares, and charges authorized 
by the State commission on September 21. On October 1, the court directed 
tlie State commission to hold a further hearing on the carriers' application 
and continued the restraining order in effect pending such further hearing. 
This was had in December, and on December 14, 1920, the State commission 
entered an order and finding denying tlie carriers' application in its entirety." 

That was, perhaps, one of the most complicated cases of the kind ever 
brought. 

I have here the record in the Nevada case, reported in 60 I. C. C. Reports, 
page 623. I will read from page 624 : 

** Prior to our decision in Increased Rates, 1920, supra, the steam railroads 
operating in the State of Nevada, except the Nevada Northern Railway Co., 
had applied to the public service commission of that State, hereinafter referred 
to as the Nevada commission, for permission to make increases in their 
intrastate rates, fares, and charges similar to those which should be authorized 
by U8 on interstate charges  * *. 

" Hearing was held by the Nevada commission, and all of the evidence before 
us in Ex parte 74, was made part of the record before It. By report and order 
of September 17, 1920, the carriers' applications were denied." 

It is true that, perhaps, does not fully elucidate the proposition, but that 
-was the only information I was able to gather overnight in answer to your 
question. 

At the time of the adjournment yesterday, I had arrived at the point where 
the Supreme Court of the United States had announced its decision in the Wis- 
consin rate case, but in my desire to hasten my presentation of the matter, 
through the fear, perhaps, that I was trespassing upon the patience of the 
committee, I did not, perhaps, make entirely clear the exact nature of the 
Injunction suits that were brought. In the Wisconsin case, the injunctions 
were Issued in suits brought by the carriers, and I think it quite germane that 
I should make that -clear, because Mr. Slater, the rate expert of the Illinois 
State commission, among others, had a great deal to say about the drastic 
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orders made in these injunction decrees. I will say, in passing, that so far 
as the details of the Illinois freight rate situation is concerned, and the reply 
to Mr. Slater, or to many of his contentions about the case, that subject will be- 
left to Judge Fletcher, the general solicitor of the Illinois Central Railroad, 
who has had immediate charge of the Illinois freight rate cases, and is much 
more familiar with the details of that matter than I am, but what I shall say 
about any of those injunction suits generally will apply as well to the Illinois 
freight rate suit as to the Wisconsin case. As I think I said yesterday, there- 
was in Illinois a passenger fare injunction suit which went along with the 
f eight rate suit, the procedure in the passenger fare suit being similar in every 
respect. Now, what we set up in those injunctions bills that we filed was- 
simply about the story that I recited yesterday, cutting out the purely historical 
part of it. 

We set up the investigation made by the Interstate Commerce Commission in 
this Ex parte 74 and the findings of the commission there made authorizing in- 
creased rates and fares ; we set up our application to the State commission for 
similar increases in those rates and fares, and we set up the refusal of the- 
State commission to grant the increases prayed for over the State rates. As 
I explained yesterday, in the Wisconsin case they granted the freight-rate 
increase only. They said that they thought that the freight rates were properly 
related to the interstate rates and should go along with them, but they denied 
the increase in passenger fares because of the fact that the State of Wisconsia 
had a maximum 2-cent passenger fare law. which deprived them of jurisdiction 
to exceed the 2-cent fare in any order that they might make. 

If I may digress here for just a moment, let me say that I think this Wis- 
consin maximum 2-cent passenger fare law affords a ra,ther striking illustration 
of what happened to the carriers of the United States in the Middle West in 
1907 with reference to passenger fares. The first full and exhaustive investi- 
gation, I think, that was ever made in this country of State passenger fares, 
or the first one that approximated in any way a thoroughly scientific investi- 
gation, was made by the Railroad Commission of Wisconsin in what was known 
as the Buell case. The Buell case was a case in which the carriers, the com- 
mission, and all interested people participated, and it A'as a case in which long- 
and exhaustive hearings were held. 

It was a case in which a full, thorough, and detailed investigation was 
made of operating revenues and operating costs, with a separation as between 
freight and passenger service, and all that sort of thing. Mr. Commissioner 
Meyer, who for many years has been on the Interstate Commerce Commission, 
was at that time the chairman, or if not the chainnan at least a member of 
the Wisconsin commission. After this very long and very exhaustive investi- 
gation — and I do not know that I can to-day point to a case that has arisen 
since in which there was a more exhaustive and more complete investigation 
than in the Buell case — the Wisconsin commission arrived at the conclusion 
that the existing 3-cent passenger fare charged by the carriers in Wisconsin 
was unreasonable, and they fixed a fare of 2.5 cents as reasonable. Thereupon 
the Legislature of the State of Wisconsin passed this maximum fare law In 
1907 fixing the fare at 2 cents per mile. One of the three railroad commis- 
sioners, John Barnes, who participated in this investigation was so outraged 
at that action that he immediately resigned his position on the commission, 
and was later elected a supreme court judge of the State of Wisconsin. That, 
however, is entirely aside from my main thought, and I simply wanted to 
bring that to your attention in order to show what happened to the carriers in. 
1907 at the hands of the legislature. 

Mr. Johnson. In what year was that? 

Mr. Scott. That was in 1907. 

Mr. Johnson. That would hardly happen now, under the same circum- 
stances. 

Mr.- Scott. That was in 1907. I did not catch the last thing you said. 

Mr Johnson. I said that would hardly happen now, or if a commissioner- 
should resign upon that ground and run for the Supreme Court he would 
hardly be elected now. 

Mr. Scott. I quite agree with you. I cite that fact at this point merely to 
show how the legislature acted. The Wisconsin Legislature had a different 
judgment on that matter from the judgment of the expert tribunal which 
had made the investigation and findings. The Wisconsin Legislature, in com- 
mon with every other legislature in the Middle West, has seen fit to leave the- 
2-cent fare laws in effect on the statute books, although conditions have- 
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changed very materially. Perhaps that is a pretty broad statement, because 
there may be one or two States where since that time power has been con- 
ferred upon the Commission to change them, and, perhaps, that it is true of 
your State, Mr Hoch. I think it is also true of Missouri, so that my state- 
ment was a little broad when I said all of them had retained those laws un- 
changed. My colleague states that Indiana has changed it by conferring that 
power upon the State commission; but, speaking generally. State legislatures 
have seen fit, although the conditions have been so greatly changed to leave 
those maximum 2-cent fare laws effective upon the statute books. That has 
been the cause although there have been sessions of the legislatures many times 
since 1907, and despite the fact that critical situations have arisen as a result 
of those changed conditions. 

Coming back to the thread of my statement, we set up in that bill this action 
of the Wisconsin conunission in denying our request for increased passenger 
fares in Wisconsin because of the Wisconsin 2-cent fare statute. They had a pen- 
alty provision in those passenger fare statutes that was very .drastic and severe, 
and it is no exaggeration to say that if we had sought to ignore those statutes 
and to obey the Federal statute, most of our officers and agents would have been 
put in jail, and our corporation would have been subjected to extreme penal- 
ties, assuming that the penalties would have been enforced against it. As was 
suggested by Mr. Newton yesterday, following the doctrine in Ex parte Young, 
209 U. S., which was a case in connection with the Minnesota rate litigation, 
we asked for an Injunction which would simply and solely restrain those 
State officials from interfering with us in our compliance with the order of 
the Interstate Commerce Commission. I undertake to say that there was not 
a single one of those injunction bills in any State that went beyond that. We 
sought not to tie these State commissions hand and foot, so that they could do 
nothing at all except to sit at the State capitals, as was suggested by one of the 
witnesses who appeared before you, but we did say that we were entitled to 
the protection of the courts in our compliance with the orders of the Federal 
commission, which we, of course, regard as the superior tribunal. 

Mr. Johnson. If this bill is amended as suggested by Mr. Hoch and Mr. 
Sweet it will take away from the Interstate Commerce Commission some of 
the powers that it now has, but it will not take away from you any of the 
rights that you and your corporation have under the Constitution. In other 
words, you would have the same remedy that you would have if this were not 
the law. 

Mr. Scott. These bills do not change the Federal law with reference to in- 
junctions. 

Mr. Johnson. You have your constitutional rights, and if a State commission 
discriminates against you, then you can go into the courts and have the same 
remedy and the same relief that you now have with this law in effect, with this 
exception, that it is not necessnry for you to do that now, because the Interstate 
Commerce Commission protects you. 

Mr. Scott. I think that is not true. In making that statement, I did not 
mean to convey the impression that I thought these bills modified the State 
equity laws in relation to Injunctions. 

Mr. Johnson. I think a great many people have that impression. A great 
many people have the idea that the only way to protect the railroads as against 
State commissions is through this transportation act They forget that the 
Constitution protects them, and that they would have the same protection 
under the Constitution if this law were repealed. They would have the 
same protection if we repealed this act as they would have if we did not repeal 
it. Do I make myself clear? 

Mr. Scott. Yes, sir; that is perfectly clear to me. Of course, under the 
fourteenth amendment, property can not be confiscated, and I will take that 
subject up in more detail at a later stage of my statement, when I shall under- 
take to show that the purpose of the proposed bill is to give us the old Shreve- 
port doctrine protection, and I will say now that you are quite correct in your 
detail later on. However, I will say now that you are quite correct in your 
statement to this extent, that the right to injunction, so far as the procedure 
and all that is concerned, is untouched by these bills, but these bills do, and by 
their modification, or proposed modification of the old Shreveport doctrine, 
will leave us not that doctrine at all, as I will undertake to show to the com- 
mittee later on In my statement 

Mr. Johnson (interposing). I thought I was timely in asking the question. 

Mr. Scott. I will undertake to show that the remedy under the fourteenth 
amendment is not a practical remedy, and I expect to discuss that at consider- 
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able lengtli later on in my statejnent. Of course, these bills do not repeal the 
fourteenth amendment. 
Mr. Johnson. I did not undertake to convey the impression that they did. 
Mr. Scott. I will come back to that question later on in my statement. 
My only purpose here was to meet the criticism that Mr. Slater, the rate 
expert of the Illinois commission, made, or the impression that he conveyed, 
as it seemed to me, or that he sought to convey, that we had tied those com- 
missions hand and foot in every way. Those decrees only tied them to tlie 
extent that they interfered with our compliance with the orders of the Inter- 
state Commerce Commission, and to the extent that we stepped outside of 
compliance with those orders we had no protection under those decrees at all. 
Mr. HocH. Do you contend that, under the injunction in the Illinois case, 
the Illinois commission still had power to Interfere in any way with the State 
rate structure which had been fixed by the Interstate Commerce Commission? 
Mr. Scott. No, sir. After the Interstate Commerce Commission had once made 
a State-wide order,, as it did in practically all of those cases, of course it 
was our contention, and the courts so held uniformly, that then the State 
commissions were deprived of their jurisdiction over the situation when 
they failed to comply with the order of the commission. 

Mr. HocH. Then, the State commissions had no power to adjust any dis- 
criminations that they felt might exist as between purely intrastate rates, 
because they were a part of the rate structure fixed by the Interstate Com- 
merce Commission? 

Mr. Scott. That is correct; and that followed inevitably from the superior 
power of the Federal Government. Because of the fact that some rates were 
not properly related, as the commission and the court held, to interstate 
rates, they lost control of them. 

Mr. HocH. Was it not also true, as contended by an Illinois witness, that the 
Interstate Commerce Commission had taken the position that it had no 
power to cure a discrimination as between two or more intrastate rates, 
upon the ground that they could only act when an interstate rate was 
involved ? 

Mr. Scott. That subject, if you will permit me, I would prefer to have 
Judge Fletcher discuss. I would prefer to have Judge Fletcher to answer that 
more in detail when he comes upon the stand, because the Illinois freight 
rate situation is a very complicated one and he is familiar with it. 

Mr. HocH. I recall that it was the contention that there was practically no 
relief that could be secured where the discrimination was solely between 
intrastate rates. 

Mr. Scott. I think it is fair to say that at one stage of the proceedings there 
was apparently some confusion or difficulty along those lines. However, I 
think they were single and immaterial instances, as it turned' out later, and 
certainly now it is entirely a moot question, because of the new situation 
growing out of the Wisconsin rate case. I will deal with that phase of the 
subject in considerable detail, but I do not want to take up the Illinois situa- 
tion, because I want Judge Fletcher to deal with that. 

Mr. HuDDLESTON. I Understood you to say that after the Interstate Com- 
merce Commission has acted, the State commission have no longer jurisdiction 
to act. 

Mr. Scott. I intended that to be qualified by the statement that where tJiB 
Interstate Commerce Commission has made a finding tliat State rates discrim- 
inate against interstate commerce, then the State commission' is ousted of 
jurisdiction. 

Mr. HxTDDLESTON. Was not that finding involved in Ex parte 74? 
Mr. Scott. No, sir; General Order 74, you will remember, related in the 
main, or entirely, to interstate rates. 

Mr. HrDDLESTON. You have stated that the purpose of your injunctions was 
to enable you to comply with Ex parte 74. 

Mr. Scott. Now, I see that I have not made myself clear, and it is my fault. 
I discussed that at the close of the ses.sion yesterday, and I was afraid that 
I was wearying the committee, and, consequently, I am afraid I failed to make 
myself clear. General Order 74 dealt entirely with interstate rates. The 
commission In arriving at what was a proper valuation of the properties of car- 
riers made no separation as between State and interstate properties, but dealt 
with them as one united whole, and then authorized those fixed percentages of 
increase in the various groups. Now, in the group in which Wisconsin lies, for 
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example, they authorized a 35 per cent increase in freight rates and a 20 per 
cent increase in passenger fares. I will use those two increases as typical 
ones, because I do not want to complicate the discussion with immaterial de- 
tails, such as Pullman rates, baggage regulations, etc. 

The Wisconsin commission, on our petition, granted the full 35 per cent in- 
crease in freight rates, and I read you from their opinion yesterday in which 
they said that they thought that the freight rates were properly related to 
interstate rates, but they denied the 20 per cent increase in passenger fares, be- 
cause of the statutory provision covering such fares. Now, here is the part 
I left out, and the confusion naturally followed that omission. Following the 
action by the Wieconsin commission denying the 20 per cent increase in passen- 
ger fares, the carriers filed a complaint with the Interstate Commerce Com- 
mission that these low^er fares in Wisconsin discriminated against interstate 
commerce, and against persons and localities engaged in interstate commerce, 
by reason of the fact that the passenger fares were either the lawful 2-cent 
fare under the State statute, or the 3-cent fare, as fixed by the director general, 
and which, as we contended, continued in effect, as we contended in the other 
injunction suits. We contended that section 208-a of the transportation act 
continued in effect the 3-cent fare; but, whether the lawful fare in Wisconsin 
was 3 cents, under the order of the director general, or 2 cents, under the 
State statute, we took both horns of the dilemma, and contended that, which- 
ever was true, there was a resulting discrimination against interstate com- 
merce, and against persons and localities engaged in interstate commerce, both 
under section 3 of the commerce act and under sections 13-14 of the commerce 
act as amended by the transportation act. 

Mr. HuDDLESTON. The purpose of your injunction was not to enable you to 
comply with the order in Ex parte 74, but with a later order? 

Mr. Scott. Yes, sir; that is, when we filed this discrimination complaint, 
the Interstate Commerce Commission made this order in the Wisconsin case, 
which is reported in 59 I. C. C. reports, 391, in which they found that the 
lower Wisconsin fares were discriminatory, both against persons engaged in 
interstate commerce and against interstate commerce itself. It was that order 
that was the basis of these bills for injunctions. It was our desire, of course, 
to comply with that order, because it gave us increased fares, and, as we 
claimed, removed a, discrimination. That was the basis of our suit, and it was 
for that that we asked the protection of the Federal equity court in our com- 
pliance with it Do I make myself clear? 

Mr. Htjddleston. Absolutely now. I understood from your previous state- 
ment that it was to enable you to comply with Ex parte 74. 

Mr. Scott. My previous statement was defective in that I did not go far 
enough. 

Mr. HocH. Ex parte 74 dealt solely with interstate rates, but following Ex 
parte 74 there were various State-wide orders issued by the Interstate Com- 
merce Commission. 

Mr. Scott. That is, discrimination orders. 

Mr. HocH. Yes, discrimination orders. They were State-wide orders, affect- 
ing rates within the States, or State rates. 

Mr. Scott. Speaking generally, that is quite true, but there were some 
exceptions. 

Mr. HocH. Leaving aside the few exceptions, by virtue of those State-wide 
orders issued by the Interstate Commerce Commission, the Interstate Com- 
merce Commission acted upon every one of those intrastate rates that was 
involved? 

Mr. Scott. Yes, sir. 

Mr, BocH. As a result of those discrimination orders, is it not true that 
those purely local intrastate rates, having been acted upon under these orders 
of the Interstate Commerce Commission, could not thereafter be touched by 
the State commissions? 

Mr. Scott, That is true with this qualification, that every one of those 
discrimination orders of the Interstate Commerce Commission carried a clause 
like this: 

" These findings were made without prejudice to the right of the authorities 
of the State of Wisconsin or of any other party in interest to apply in the 
proper manner for a- modification of the findings and order as to any specified 
intrastate fares or charges on the ground that the latter are not related 
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to the interstate fares or charges in such a way as to contravene the provisions 
of the interstate commerce act." 

There was that saving clause in every one of the discrimination orders, and 
in not a single instance that I Isnow of did the State authorities go before the 
Interstate Commerce Commission and point out that thiey had put in local 
rates, fares, and charges that were not so related to the interstate rates, fares, 
and charges as to be properly within the order, and in the Supreme Court, 
during the oral argument, one of the judges from the bench suggested that 
this was a perfectly proper exercise by the Interstate Commerce Commission 
of its power in dealing with the situation, and that they should deal with it 
in mass. , • 

That is true because anybody who knows anything about rate regulation 
knows that it involves millions of fares and rates. It is no exaggeration to 
say that neither the State nor the Federal commission can examine all of 
those fares one by one. Where they were dealing with a general rate adjust- 
ment it was quite competent for the Federal commissioh to deal with tlie 
rate structure in Its entirety, and then say to the State commission, " If we 
have included in this order some rates that you think are so detached from 
or unrelated to interstate rates and fares that they ought not to have been 
included in it, come in and show us. You have our permission to do that, 
and we will hear you." In not one instance did they do that. 

Colonel Thom calls my attention to the fact that, perhaps, I should have 
modified my answer to Mr. Hoch by pointing out that, of course, those State 
rates were frozen, so called, only so long as the Interstate . Commerce Com- 
mission's order remained in effect. I take it that that is assumed by everyone. 

Mr. Johnson. They have never reduced any of them since they were put 
into effect, have they? The general provision that they shall be in effect until 
changed by the Interstate Commerce Commission puts them under the control 
of the Interstate Commerce Commission. 

Mr. Scott. Yes, sir. 

Mr. Johnson. They will stay there. They are there yet. 

Mr. Scott. No, sir; I was coming to that at a later stage of my argument. 
In five States following the decision of the Supreme Court in the Wisconsin 
case, the State commissions have made orders bringing their rates or their 
fares, as the situation might be, or the general freight rates up to the general 
level prescribed by the Interstate Commerce Commission. That has been done 
by the States of Kansas, Indiana, Illinois, Nebraska, and Missouri. There- 
upon, the Interstate Commerce Commission, on application, has canceled its 
orders of discrimination in those cases. Now, I hesitate as to including 
Nebraska. There the application is still pending. I think the Nebraska appli- 
cation is still pending, but the Kansas application is through. Where the 
State commission has done that, the Interstate Commerce Commission has 
vacated its discrimination order, and the State is given full control of its 
rates just as though no order had ever been made by the Interstate Commerce 
Commission. 

Mr. Johnson. Why did they do that? 

Mr. Scott. That course of procedure was pointed out in the Wisconsin case. 
In the decision in that case, the Supreme Court pointed out that procedure, and 
it has been followed. Just a week ago Monday I myself sought in the Supreme 
Court of the United States to secure the dismissal of the appeal in the Illinois 
Freight case. In that I was acting for the State authorities. The cnse was ap- 
pealed, but they asked me to do that for them. The Interstate Commerce Com- 
mission has canceled its order of discrimination in the Illinois Freight case. 
They wanted to dismiss their appeal from the injunction order of the court 
below. I consented to that, and, in fact, moved myself to dismiss the appeal. 
Of course, I had the right to stand on 30 days' delay, If I wanted to, but as soon 
as I get through with this hearing, we will go back and have the decree entered 
in the lower court, which will dismiss this injunction, leaving the Illinois Com- 
mission in complete control of those freight rates. That has already been done 
in the case of the State of Kansas. 

Mr. Johnson. If you leave them in control, then they will have authority to 
reduce the rates. 

Mr. Scott, They will have authority to reduce rates, and the State Commis- 
sion of Wisconsin has reduced innumerable freight rates. ' The State Commis- 
sion of Iowa, which granted a freight rate Increase, has made Innumerable re- 
ductions. I could go on, if time permitted, and mention a great many more. Of 
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course, if they make reductions which, under the doctrine in the Wisconsin case, 
aiiunint to discrimination against interstate commerce, they run afoul of that 
case. They would also run afoul of the Shreveport doctrine, which makes 
it inherently a matter of the supremacy of national power. 

Mr. Johnson. Does not that bring us back to where we were awhile ago? 
If they make such rates as are confiscatory, .you can go into court and get the 
same relief without the transportation act as you could with it. 

]Mr. Scott. No, sir. 

Mr. Johnson. Why not? 

Mr. Scott. I have no desire to be anything except fair, but that is a very long 
story, and if you do not mind, I will take it up in a great deal of detail later on. 
In brief, however, if you insist on an answer now, I will say tha^ the situation 
is this: A discrimination may exist against interstate commerce even where 
the State rates are reasonable. That has been held over and over again. I 
would prefer not to go into that phase of my argument at this time. 

Mr. Johnson. It wiU not take long to answer that. 

Mr. Scott. But it breaks up the thread of my statement. That is the trouble. 

Mr. Johnson. It is so important at this time that I hope we can have that 
answer no\v. II seems to me that it could be answered categorically. 

Mr. Scott. If you want me to answer it categorically, I will answer no. 

Mr. Johnson. I will accept that. 

Mr. Scott. I will be glad to give an explanation later on. 

Mr. Hoch. You have referred to the recent orders in the Kansas case, and I 
believe you said there were four or five other cases. 

Mr. Scott. Yes, sir ; Illinois, Missouri, Nebraska, and Indiana. 

Mr. Hoch. In those States the Interstate Commerce Commission has vacated 
its State-wide discrimination orders, and, of course, that leaves the rates at the 
level at which they were fixed by the discrimination orders. 

Mr. ScoTT. In accordance with the holding of the Supreme Court of the United 
States. 

Mr. Hoch. I am not raising that quesition. Does not the fact that these 
vacating orders were necessary prove the contention I was making a moment 
ago, that the discrimination orders did in fact fix the State rates? Did I under- 
stand you to say that by virtue of that reservation which you quoted in the 
discrimination orders that the State commissions were left entirely free to 
change the State rates? 

Mr. ScoTT. I did not intend to convey any such impression, that it left the. 
States free to change the State rates, but it left them free to go back to the 
Interstate Commerce Commission, in accordance with that reservation, and sl^ow 
that the State rates that were included in the order were not so related to 
interstate commerce as to be properly included in such order. I stated that not 
one of them ever did that. Of course, if the power resided in the Federal com- 
mission and the order of the Federal commission being a State-wide order, it 
applied to those rates in the State. 

Mr. HocH. That is the point or the heart of this contention — that is, that these 
discrimination orders did freeze the State rates. 

Mr. ScoTT. I do not understand that that is the heart of the question or that 
it is the only question. There are a good many other questions here. I am 
going into that phase of it, and I am going into it thoroughly. 

Mr. HocH. I did not say that was the only question, but that that was the 
particular point I had in mind in asking my question a moment ago. 

Mr. ScoTT, I can not go into all of those details at the moment, but I will try 
to go into that phase of it thoroughly when I appear later. 

I think it has been stated here that on some earlier applications to the 
Interstate Commerce Comm'ssion to have discrimination as between purely 
State rates removed, there was *an inclination on the part of the commission 
not to handle them. I do not know that they issued a formal pronouncement 
in regard to that, but it was contended that they did not give very speedy 
relief. It is my understanding that at a later date the commission did reverse 
its position on that, but whether any orders were actually entered, I am not 
quite clear. I would like to look Into that further, but I will be glad to dis- 
cuss it at a later time. 

Now, If I may go back to the Wisconsin case decision : What the court did 
in that case was, in brief, to make two holdings or tw^o main holdings. The 
carriers made two contentions or two main contentions. They contended 
tbut the lower Wisconsin rates or fares w^ere a discrimination against inter- 
Btnte commerce, and they contended that the order of the Interstate Com- 
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merce Commission was sustainable under the old Shreveport doctrtne — that is, 
they contended that the order was good even though Congress had never 
amended the act by the transportation act. They contended also that if that 
position were not sound, certainly under the commerce act, as amended, or 
under section 13-4, which brought into existence what we call the new ele- 
ment of discrimination against interstate commerce itself, and section 15-a, 
which provides for a fair retuurn, etc., the order was sustainable. They con- 
tended that under that amended act certainly the order should be sustained. 

Now, a careful reading of the opinion will disclose that the court defeated 
us on our first contention. They said that the order was too broad to be sus- 
tainable under the old Shreveport doctrine. I would like, with your i>ermis- 
sion, to read a short paragraph of the decision that will bring out that fact. 
I read from page 4 of the pamphlet copy of the decision. It has not beea 
officially reported yet. I will read from page 4: 

" The report and findings of the commission undoubtedly show that the 
intrastate fares work an undue discriihination against travelers in interstate 
commerce and against localities (Houston & Texas Ry v. United States, 234 
U. S. 342) in typical instances numerous enough to justify a general finding 
against a large class of fares. In a general order thus supported, possible in- 
justice can be avoided by a saving clause allowing anyone to except himself 
from the order by a proper showing." 

That is the saving clause that I have referred to. The court later said that 
that was not sufficient in this case. I read further from the decision : 

" This practice is fully sustained by precedent in what was done as a secjuence 
of the Shreveport case." 

After citing authorities, the court goes on to say : 

" In Illinois C. R. R. Co. v. Public Utilities Connnission (245 U. S. 493, 508), 
this court indicated its approval of such practice which was adopted by the 
commission (49 I. C. C. 713). Any rule which would require specific proof of 
discrimination as to each fare or rate and its effect would comi)leteiy block 
the remedial purpose of the statute." 

The case of the Illinois C. R. R. Co. r. Public Utilities Commission (245 U. S.. 
above referred to), was a passenger fare case, in which St. Louis complaine<l 
against East St. Louis, because St. Louis was on a 2.4-cent rate to Chicago, 
while East St. Louis had a 2-cent fare. The decision continues : 

" The order in this case, however, is much wider than the orders made in 
the proceedings following the Shreveport and Illinois Central cases. There, 
as here, the report of the commission shows discrimination against persons an(l 
localities at border points, and the orders were extended to include all rates or 
fares from all points in the State to border points. But this order is not so 
restricted. It includes fares between all interior points although neither may 
be near the border and the fares between them may not work a discrimina- 
tion against interstate travelers at all." 

In other words, they defeated our contention that if the passengers travele<l 
in the same car, that in itself amounted to a discrimination against persons? 
They beat us on that. 

Mr. Johnson. I did not understand that. 

Mr. Scott. We contended, among other things, that if you had one man rid- 
ing on a 2-cent rate with a man sitting opposite riding on a 3-cent rate of a 2.4- 
cent rate, or whatever it might be, that that in itself amounted to a discrimi- 
nation under the old Shreveport doctrine as to the whole State. We miust keep 
this in mind, that passenger fares are in form on a mileage basis, and they are 
simpler than freight rates on that account. It was our contention that the old 
Shreveport doctrine justified the State-wide order, but we lost the case on that 
contention. There is no doubt about that This order would not have been 
sustained under the old Shreveport doctrine. I freely admit that, and, in fact, 
I want to emphasize it. I will emphasize it more at a later stage of my argu- 
ment I read further from the decision : 

•* Nothing in the precedents cited justifies an order affecting all rates of a 
general description when it is clear that this would include many rates not 
within the proper class or the reason of the order. In such a case, the saving 
clause by which exceptions are permitted, can not give the order validity. As 
said by this court in the Illinois Central Railroad ca.se, * it is obvious that an 
order of a subordinate agency, such as the commission, should not be given 
precedence over a State rate statute, otherwise valid, unless, and except so 
far as, it conforms to a high standard of certainty.' (See also American Ex- 
press Co. V. Caldwell, 244 U. S. 617, 627.) 
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"If, in view of the changes made by Federal authority in a large class of 
discriminating State rates, it is necessary from a State point of view to 
change nondiscriminating State rates to harmonize with them, only the State 
authorities can produce such harmony." 

That really does not bear on this point. That is the situation where they 
only change a part of the fares and not all of them. The decision continues: 

'* We can not sustain the sweep of the order in this case on the showing 
of discriminations against persons or places alone." 

So, at that point, where the holding comes under the old Shreveport doc- 
trine, it appears that we would not have gotten by with the order, or, at least, 
we would not as they construed it in this case. Certainly on this record they, 
would have defeated us. Then they go on and take up the second phase of 
the question, namely, the meaning of section 15-a and sections 13-14, and the 
dovetailed relation between them. They then make the finding with which 
you are all familiar, and which amounts to a finding of discrimination against 
interstate commerce. 

Mr, Hoc'H. So that those Members of Congress and others who were under 
the impression that the transportation act did not go any further than the 
doctrine in the Shreveport case were somewhat disillusioned? 

Mr. Scott. I think that is a perfectly fair statement to make, if there were 
any Member of Congress who did not think that it went beyond the Shreve- 
port doetrinme. It goes further and makes a new kind of discrimination, 
namelj% a discrimination against interstate commerce as such. I confess that 
I have not been able ot understand why section 3 does not take care of the 
situation under the provision against any discrimination against particular 
descriptions of traffic. Thea-e are three kinds of discrimination defined, that 
is, disci-imination against i>ersons, localities, and against particular descrip- 
tions of traffic. There are capable lawyers who contend that the phrase *' par- 
ticular descriptions of traffic" in section 3 is broad enough to cover dis- 
criminations against interstate commerce as provided in sections 13-14. How« 
ever, I think that your statement is a correct one. I can not conceive that 
this opinion comes to anything else than that. We made that contention over 
and over again in our brief; that is, that the transportation act did add some- 
thing new — that it added this prohibition against discrimination against inter- 
state commerce as such. 

If I may pause here, I will take up something that was suggested by your 
inquiry in regard to the legislative policy. This legislation and this action by 
the Federal courts afford a striking illustration of the difficulty tl at a legisla- 
tive body labors under when it undertakes to enact new laws or to amend 
old laws. If it be true, and I think it is true, because a number of honorable 
men say so, that they did not understand this act in that way at all 

Mr. Johnson (interposing). Senator Cummins said that he did not so 
understand it. I was not on the committee at that time, but it was generally 
staled on the floor of the House, and I understood that it was true, that that 
was not the law. I know that Senator Cummins recently said, and several 
members have said, that they did not understand it to be the law when they 
voted for it. Nevertheless, the Supreme Court says that it is the law. 

Mr. Scott. Upon that phase of tlie question the court said this : 

** Great stress is put on the legislative history of the transportation act to 
show that the bill was not intended to confer on the commission power td 
remove any discrimination against interstate commerce involved in a general 
disparity between interstate and intrastate rates. Committee reports and 
explanatory statements of members in charge made in presenting a 1bill for 
passage have been held to be a legitimate aid to the interpretation of a statute 
where its language is doubtful or obscure (Duplex Co. v. Deering, 254 U. S. 
443, 475). But when taking the act as a whole, the effect of the language 
used is clear to the court, extraneous aid like this can not control the inter- 
pretation (Pennsylvania R. R. Co. r. International Coal Co., 230 U. S. 184, 
198; Caminetti v. United States, 242 U. S. 470, 490). Such aids are only 
admissible to solve doubt and not to create it. For the reasons given we have 
no doubt in this case." 

I want to make that point right here. As a matter of legislative policy, that 
is something for this committee and for Congress to consider. Some of you 
say that you did not understand what was in this law, but 35 different Federal 
judges passed on these injunction suits in the different States, including district 
judges and circuit court judges, and the nine judges of the Supreme Court of 
the United States passed on the question, and not a single one of those Federal' 
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judges dissented or disagreed as to the meaning of tliis provision. Tliey were 
tiniformly of tliat opinion, and we say that their construction of the act was 
'correct. Now, the point I was trying to come to was tliis : Apparently, if it is 
true that Congress as a whole, or a minority of Congress, thought that they 
were doing something else, and tlie court did not see it that way at all, what 
misunderstandings are likely to occur when you come to consider these bills? 
I say that when you come to a concrete discussion of the Sweet and Hoch 
bills, you will find language in those bills that will lead to a great deal more 
litigation than section 15-a and section 13-4 have lead to up to date. If 
amendments are to be made, they should certainly be framed in such a way as 
to give, if possible, to the courts and judges the view of tlie legislators. 

Mr. Hoch. It should be framed so as to reflect the opinion of the people 
framing it. 

Mr. Scott. It should unquestionably. Of course that is a little beside my 
point. 

Mr. Johnson. The only way to do that is for the committee to frame its 
own bill and not have somebody else framing it. 

Mr. Scott. There were a good many framers of this bill. The bill, of 
course, was not satisfactory to the carriers when it was enacted, and it 
apparently is not satisfactory to many other i)eople. Now, when you come 
to work out the changes, or when you come to draft the specific amendments* 
so as to express the legislative intent, you will get into a great difficulty. Of 
course I do not mean by this suggestion that Congress should never change 
or attempt to improve any law, but this does afford a neat illustration of the 
difficulties that you gentlemen are confronted with when you are dealing with 
a problem of this kind. There is no more complicated business in the world 
than the railroad business. It has many angles, including the financial, the 
operating, the traffic, aild the legal branches, and all those angles are drawn 
into the situation when you gentlemen undertake to regulate us by law. It is a 
pretty difficult problem that you are confronted with. I am not arguing against 
regulation. So far as I am concerned I accept it. I believe that the carriers 
needed regulation, and they got perhaps what was coming to them when the 
original commerce act was passed. 

Mr. Hoch. Even assuming that Congress had no desire or intent to go 
beyond the Shreveport doctrine, you still think that Congress, having gone 
further than it intended to go, should not go back and do what it really 
intended to do? 

Mr. Scott. I hope to demonstrate before I get through that you should not 
meddle with it at all for various reasons, which I shall present. 

Mr. Ha.wes. There was a point on which there was considerable guessing as 
to what this act meant. We now know exactly what it means by the decision 
in the Wisconsin case. 

Mr. Scott. That is correct. 

Mr. Hawes. So the guessing and disputed interpretation period has passed, 
and we have now reached a point of certainty as to the law. 

Mr. Scott. Mr. Hawes, you have taken my peroration away from me. That 
is the nub of the whole thing, from our point of view, that this act has not been 
thoroughly tried out ; that the whole period has been abnormal ; that the te.st 
has not been a sufficient one; and that you should give it a further test. The 
meaning of the law has been settled by the court, and we should try it further 
in order to see how it will work out. 

Mr. Hawes. Mr. Benton seemed to be annoyed when I suggested that every 
time he and his committee have guessed on the matter of the proper Interpre- 
tation of the law they guessed wrong. It might have been unkind, as he sug- 
gested, but it is a correct statement nevertheless. 

Mr. Scott. I think so far as the court decisions are concerned that is true. 
Mr. Hoch. May I add a word right there? Do you think that Congress, 
having done something it did not intend to do in this particular, should leave it 
because it is certain? 
Mr. Scott. I can not grant your premise. 

Mr. Hoch. That, having a certainty, therefore we should leave it. 
Mr. Scott. That is not the argument at all. I do not think Mr. Hawes 
intended to imply any such argument. 

Mr. Hawes. I have heard the statement made that Mr. Cummins did not 
exactly understand it, and also others on this committee. 
Mr. Johnson. They did not say so. 
Mr. Hawes. I should like to know who did not understand it 
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Mr. Johnson. You and I were not members of the committee. 
Mr. Ha WES. I understand, but some who were on the committee seemed to 
understand it and accepted the Supreme Court decision as their view. It may 
not include all the 21 men on this committee, but it included a large majority 
of the men on the House committee and a majority of the men on the Senate 
committee. 

Mr. Johnson. I do not think so. 

Mr. Ha WES. There is no record to show that is not a correct statement. Sena- 
tor Cummins said he did not understand it; but Senator Cummins is one man 
out of a committee of probably 7 or 8, and there may be 2 or 3 men out of the 
House committee of 21, but because a man in the Senate and 1 or 2 men in the 
House had a different idea about it, it does not follow that either the committee 
of the Senate or the committee of the House proceeded ignorantly and did not 
know what they were doing. I would dislike to make a statement in the House 
or in the Senate that the members of the House committee and members of the 
Senate committee did something that they did not understand, and there is no 
evidence which will bear out the statement that was done either in the Senate 
or in the House. 

Mr. Scott. Of course, I am not competent to pass upon that proposition ; but I 
think the record of the hearings of this committee will bear out my statement 
that was made before, that one of the members said that he agreed thoroughly 
and understood that the law meant exactly what the Supreme Court said in the 
Wisconsin case it did mean. I want to get back for a moment to the other 
matter. Mr. Hawes is quite capable of explaining what he meant. I simply 
want to say that I understand him to mean that it was intended to make this 
point, that whatever Congress may have intended, even if we concede for the 
Bake of the argument — ^and I have no means of knowing whether it is true or 
not — if we concede for the sake of the argument that Congress did not intend 
that meaning which the Supreme Court had put in the law, yet the certainty of 
the law has been fixed, and we should at least give it a trial. That is all I 
meant.. As a matter of legislative policy, if it turns you around, I suppose you 
have a perfect right to change it. 

Mr. Hawes. It seems incredible to me that this committee, which has 21 
members, 18 of whom are lawyers, approved something that they did not 
understand, and that the committee in the Senate, a large majority of whom 
are lawyers, proceeded to report a bill that they did not understand, and that 
435 men in the House did the same thing, and that 96" Senators did the 
same thing, because two or three men now say they did not understand it. They 
have no right to say that this committee or the Senate committee, or Members 
of the House or Members of the Senate were acting ignorantly on a great 
public measure of this kind. I do not think- that is a proper argument to make. 

The Chairman. Why lay particular stre'ss on the fact that 18 of this committee 
are lawyers when you refer to powey of comprehension? 

Mr. Scott. Certain it is, Mr. Chairman, that the Supreme Court found no diffi- 
culty at all in finding that the language used did do what it was intended to do. 
Colonel Thom and I argued the case for the carriers in the Supreme Court, and 
we argued from the start that that was a correct interpretation of the law. That 
was the position we took. 

Mr. Meeritt. I think it is proper to point out for the record that one reason 
why that language was so clear and simple is that the present chairman of the 
committee was a member of the subcommittee that put it in. 

Mr. Johnson. We all understand the situation, and know what tlie law is. 
We have understood the conditions that exist in the country, and the railroad 
side of it, and every other side of it, ai^d there is but one thing for the com- 
mittee to do, and that is to say whether or not we want to amend this law, 
or quit these hearings. We all understand it pretty well, and it seems to me 
this la just taking up time and encumbering the record. Is not that the only 
thing we have to determine? 

Mr. Scott. Why you should change the law? 

Mr. Johnson. Absolutely. Some say it is a good law, and some say it is a 
bad law. We ought to find out whether we want to amend it, or quit. 

The Chairman. I fhink it is hardly fair to say everybody understands the 
measure we are considering. 

Mr. Johnson. I quite agree with the chairman. 

The Chairman. In view of the fact that the chairman of one of the State com- 
missions who appeared here said in his testimony that he understood that the 
law provided that every railroad In the country was guaranteed a 6 per cent 
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return on capital stock. There seems to be some misunderstandiug some- 
where as to just what the law really is. 

Mr. Scott. Mr. Chairman, I thoroughly agree with Mr. Johnson that the 
problem before this committee, as I understand it — and it is, of course, not for 
me to state it, except what is perhaps my own understanding of it — ^is the question 
whether it is necessary to change tlie law. I have gone into these preliminary 
things perhaps too much in detail, so that I might get before you the situation 
which lead up to the action of the commission and the courts under it, because 
it seemed to me that that was germane to a discussion of the propositions be- 
fore the committee. 

I will take up at this point these propositions in the Hoch biU, Mr, Sweet's 
bill, and Mr. Benton's propositions. 

Mr. HuDDLESTON. Is it your intention to discuss the Slweveport case? 

Mr. Scott. I am going into that in connection with the discussion of these 
bills. I am going to lead right up to that as soon as I can get tliere. 

The proponents of these bills, as I understand it, the proponents of changes 
in the law very generally start out with an approval of the Shreveport doc- 
trine. 

It has been stated to this committee over and over again by the witnesses- 
for the State commissions who have appeared before you: "Yes; we accept 
the Shreveport doctrine ; that is all right." 

I want to verify that by making certain definite references to the hearings. 
At page 10 of the printed hearings of this committee on those bills, Mr. Ben- 
ton was appearing, and he said this in a colloquy with Mr. Johnson, which I 
will not read in lull : " I was about to say that the resolution which I have 
read into the record will show that the national association does not ask for 
determination of the Shreveport power; it asks for a definition of the Shreve- 
port power which will hold the Interstate Commerce Commission to the appli- 
cation of that power in the same way that it applied the power prior to the 
passage of the transportation act." 

Mr. Walker, of the Oklahoma commission, at page 41 of the printed hearings 
of the committee, had the following colloquy with Mr. Jones : 

" Mr. Jones. Is the position of the Interstate Commerce Commission based 
upon the transportation act, or upon the Supreme Court's decision in the 
Shreveport case? 

" Mr. Walker. No, sir ; we are not objecting to the Shreveport situation in 
Oklahoma. The fact of the matter is we would like to have a reasonable 
system of rates all through the West and Southwest, and we are not objecting^ 
to the Shreveport decision; it is simply the interfering with all the rates in 
our State, so that the State commission can not function at all, and under this 
transportation act as it is sometimes construed I do not know whether the 
State has any jurisdiction or not." 

On page 45 of the printed hearings Mr. Walker again said, answering Mr. 
Sanders : 

" Mr. Walker. I statetl a while ago, Mr. Congressman, that we did not dis- 
pute the Shreveport doctrine. The doctrine of the Shi-eveport case, as I 
understand it, is that wherever a State makes a rate which is discriminatory 
against interstate rates and it is shown to be discriminatory and injurious, 
the Interstate Commerce Commission has the right to exercise its jurisdiction, 
and we in Oklahoma are not disputing that principle." 

Then, on page 47 of the same hearings, he again said, answering this ques- 
tion by Mr. Sanders: 

** Mr. Sanders. And what I am trying now to bring out is that the wit- 
ness does not intend to give us to understand that the Federal Government 
in regulating interstate commerce does not necessiirily have to in any manner 
interfere with State regulation. 

"Mr. Walker. Of course, we admit that under the Shreveport cases there 
must be some interferences, and we are not arguing that point or asking for 
relief on that point." 

Mr. Slater, the rate expert of Illinois, who testified at great length about 
the Illinois freight-rate situation, at page 51 of the printed hearings, in 
answer to a statement made by Mr. Jones, in which Mr. Jones said, ** Supi>os- 
ing section 15 is repealed; will not the Interstate Commerce Commission still 
have the right to fix rates?" said, ''Absolutely. You are correct; and we 
believe they should. I believe in the Shreveport doctrine." 

I might read other excerpts, but I will not weary you by doing that. I 
think that what I have read makes it plain that the proponents came in here 
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and told you that is what they wanted until the last 25 or 30 minutes of the 
henrinj?— I judge from, the hearing it was ahout that time. I just got the 
hearings in volume 2 and I have not had time to go over them carefully. 
But Mr. Benton in the very last session admits what I shall demonstrate to a 
moial certa nty. I hope, that his proposals do very seriously modify the 
Shreveiwrt doctrine, and if you pass these bills as they are now you leave the 
carriers without even that protection, and I have shown to you that the 
Supreme Court decision in the Wisconsin case held that the Shreveport doc- 
trine was not suflicient to give us the relief which we thought we were 
entitled to, and I shall hope to justify that statement by the testimony which 
we will present to you. 

Let us take the Hoch bill first of all. As I understand it, that is H. R. 8131. 
I believe there was an earlier bill, Mr. Hoch? 

Mr. Hoch. There was an earlier bill, but 8131 was intended to supersede it. 
The Chairman. The hills before the committee are H. R. 8131, introduced by 
Mr. Hoch, and H. R. 6861, introduced by Mr; Sweet, and they are both before 
tlie committee for consideration. . 

Mr, Scott. As I understand the Hoch bill, which is a very simple bill, it pro- 
poses to change the transportation act by adding to paragraph 4 the following 
language : 

** Provided, That na rate, fare, charge, classification, regulation, or practice in 
intrastate commerce, made or imposed by authority of any State, shall be set 
aside unless the same shall be found, from competent evidence, to injure a 
person or persons, or a iQcality or localities, engaged in interstate commerce, to 
such an extent as seriously to diminish the business of such person or persons, 
or seriously to retard the growth and development of such locality or locali- 
ties ; and unless the same shall also be found, from competent evidence " — I 
emphasize that language — ** to be unreasonable and noncompensatory under 
the conditions existing in such State as to construction, maintenance, and 
operation by such carriers, and under honest, efficient, and economical manage- 
ment." I will not read the balance of it at this time at least. 

I am going to demonstrate that that language does not only modify the 
Shreveport doctrine, but absolutely destroys it as a practical proposition. I 
realize that that is a very broad statement, but I believe sincerely it is a true 
statement and that I can sustain that contention. 

Mr. HuDDLESTON. May I ask, is that position denied by Mr. Hoch? 
Mr. Hoch. I would not want to answer it categorically. I have no hesitancy 
in saying that I had no intention of going beyond the accepted interpretation 
of the Shreveport doctrine. It may be in the Shreveport case there was some- 
thing stated which, perhaps it may be contended, if carried to the logical con- 
clusion, would go beyond the facts in the Shreveport case. That may be true, 
and if that is the contention of the witness, I would not want to say off-hand 
that I disagree with it. But I had in mind the practical and accepted inter- 
pretation and fair application of the Shreveiwrt doctrine in this proposition. 

Mr. HUDDLESTON. My reason for a.sking the question was that I thought we 
might save some time. It seemed to me that the pending bill so obviously goes 
be.vond the Shreveport case that it was so intended. I thought it would be 

better for us to be devoting our time 

Mr. Hoch (interposing). I know it has been contended that the principles 
stated in the Shreveport case might be carried to a far wider application than 
they ever have been carried, and if that is the basis upon which the witness 
is contending for the Shreveport doctrine, that is different from the actual 
ai^lication and general acceptance of the Shreveport doctrine. 

Mr. Scott. I propose to confine myself to the actual acceptation of the 
Shreveport doctrine as defined by the courts, and to say that this bill not only 
destroys the doctrine, as construed by the court, but leaves these carriers abso- 
lutely "helpless as a practical matter ever to get any relief from discrimination 
in interstate commerce. 

I might say in passing that even though the author of the bill would concede 
that that was the pui*pose of the bill, I hope you will hear me on the proposi- 
tion that you ought not to pass a bill which would have that effect even though 
it had the conceded effect. 

In order to make my point entirely clear on this matter, I want for a few 
minute.«( — and I hope to conclude this before we adjourn — ^to bring before 
you what I conceive to be the incomplete results that we got from the old 
Shreveport doctrine. And, I might say in passing, that I think this is a 
matter very little understood generally by courts, and I fear perhaps by legis- 
lative bodies and the public generally. 
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There has been a wide impression that the Shreveport doctrine was in itself 
adequate to meet this situation of discrimination and that the relief which, 
was given in the Slireveport case and that series of cases that followed the 
Shreveport case was all that could reasonably be asked. There is not a particle 
of doubt, and I think anyone that has looked into these cases with care will 
concede my statement, that in every Instance of the application of the old 
Shreveport principle, save and except in the State of Texas, there was left 
as the result of the application of that principle what I call a checker-board 
rate adjustment — that is, you had a crazy-quilt pattern of rates. 

I made an exception of the State of Texas. This pamphlet which I hold 
in my hand contains all of the decisions of the Interstate Commerce Com- 
mission in the so-called Shreveport case before the commission, and instead 
of one Shreveport case there are nine. The first decision was announced on 
March 11, 1912, and the last one on December 12, 1921. There were nine 
separate decisions rendered at vai*ying periods during that time of nine years. 
These reports occupied 229 printed pages of the Interstate Commerce Com- 
mission reports, filled, as you see at a glance, with maps and complicated rate 
tables, and all that sort of thing, and it took nine years, nine separate reports, 
with 229 printed pages of the Interstate Commerce Commission's reports before 
the commission finally, under th6 Shreveport doctrine, reached the conclusion 
that all the freight rates in Texas were subject to this charge of discrinma- 
tion, and it should be removed by their advancement. 

Let us see what happened in some of the other States: One of the leading 
Shreveport cases before the Interstate Commerce Commission was what was 
known as the Missouri River-Nebraska cases, reported in 40 I. C. C, page 512. 
I was of counsel in that case. I do not want to go into great detail in regard 
to that, but I want to give you the result of that case, because Mr. Taylor, of 
the Nebraska State Commission, referred to it in his testimony the other day. 
That grew out of this situation : The Nebraska commission, in what was known 
as rate order No. 19, established a scale of freight rates in Nebraska which 
reduced the local freight rates in Nebraska 20 per cent. The Interstate Com- 
merce Commission was appealed to by Kansas City, St. Joseph, Council Bluffs, 
and Sioux City. Those are the border cities along there on the east side of 
the Missouri River, whose jobbers shipped into Nebraska in competition with 
the jobbers of Nebraska at Omaha, at Lincoln, at Grand Island, at Hastings — 
in all, at 13 different jobbing points in Nebraska. This complaint of Kansas 
City and other jobbing points outside of the State of Nebraska led to these 
so-called Missouri River-Nebraska cases. 

I have some familiarity with it, because I participated in the trial before 
the commission and later in the test of it in the courts. Without going- into 
any elaborate detail, suffice it to say that the Interstate Commerce Commission, 
as a result of those hearings, established what was known as the Clark scale 
of class rates from these Missouri River cities and the territory east of the 
Missouri River into Nebraska. That is an interstate class-rate scale known as 
the Clark scale, which they adopted after a very exhaustive investigation. 
This report occupies some sixty-odd pages of the report of the commission. 

They established this reasonable Clark interstate scale and then they pro- 
ceeded to investigate the scale fixed by the Nebraska commission in its gen- 
eral order No. 19, which had reduced all of the local rates in Nebraska 20 per 
cent. This complaint was a Shreveport complaint of discrimination against 
these persons and localities engaged in interstate commerce. 

What happened? It developed that in applying the Shreveport doctrine the 
only competition that these cities on the east side of the Missouri River — and 
outside of the State of Nebraska — had within Nebraska was with the 13 job- 
bing points in Nebraska such as Omaha, Lincoln, Grand Island, Hastings, etc. ; 
that the rates between Podunk and Squedunk, if you please, using those names 
to illustrate purely local points, had no relation, as is often stated on a narrow 
construction of the Shreveport doctrine, to the Interstate rates, and the com- 
mission so found, and they gave us an order in that case finding that the Clark 
scale was a reasonable interstate scale, finding that these rates fixed by the 
Nebraska commission were unduly low between the jobbing points, too low to 
be applied to the interstate traffic, and therefore discriminatory toward inter- 
state traffic. So they gave us a Shreveport order which enabled us to raise 
the class rates at the 13 jobbing points to all points in Nebraska up to the 
interstate scale, but left absolutely untouched the rest of the local rates in the 
rState of Nebraska. 
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So you had the ridiculous situation of a community like Lincoln or Omaha, 
with a large jobbing interest with a heavy tonnage shipping all over the State 
paying a higher rate than Podunk was paying to Squedunk, and you had that 
crazy quilt or checkerboard rate in the State growing out of that situation. 
I think personally the Interstate Commerce Commission in that case went as 
far as it had a right to go under the Shreveport principle, unless it could have 
said that its contention about discriminations and about descriptions of traffic 
was broad enough to cover it, and they have never done this in that way. 

I want to illustrate this with one other case, and that is the town of Tor- 
rington case, reported in 40 I. C. C. at 511 and 51 I. C. C. at page 414. 

Torrington is a town in Wyoming across the border line from Nebraska. 
It filed a complaint complaining of its live-stock rate to Omaha. There is a 
large movement of cattle in that country. The town is a Burlington station. 
It complained of its live-stock rates in coihparison with the lower rates in 
Nebraska from the town of Henry, which was across the border, to Omaha. 
The first case (the Missouri River-Nebraska case) was a class-rate case. I 
assume you are familiar with the distinction between class and commodity 
rates. Dry goods, for example, often move on class rates, while heavy com- 
modities move on so-called commodity rates, which are special rates, so the 
commodity rates, or at least the live-stock rates were not involved in the first 
Nebraska case I mentioned. The Interstate Commerce Commission found 
there was a discrimination in the Torrington case. The spread between the 
two rates was tremendous, although they were just across an imaginary 
State line, and the commission ordered the Burlington road to raise its rate 
from Henry, the Nebraska point to Omaha, up to the interstate level, because 
they found the interstate rate was a reasonable rate. This was long before 
the transportation act, and it was done under the Shreveport doctrine. The 
result of it was that we put in a rate from Henry to Omaha much higher 
than the rate from the station next east of Hendley to Omaha, or any of the 
stations on the line, because we only had authority to remove the discrimina- 
tion at Henry. Of course, Henry went out of the live-stock business, because 
there was this break in the rates there. 

The same thing occurred in the old Illinois passenger-fare case, where 
the city of St. Louis complained against the passenger fares from East St. 
Louis to Chicago. St. Louis at that time was put on a 2.4 cent interstate 
basis to Illinois points by order of the Interstate Commerce Commission, but 
Illinois remained on the 2-cent basis. That is a long story, and I just want to 
give you the nub of it, which was that after a lot of litigation, at first before 
the commission and afterwards through the courts to the Supreme Court of 
the United States — the case is reported in 245 United States — up to the point 
where the Supreme Court had said "you can remove the discrimination from 
East St. Louis as against St. Louis; that is, you can put East St. Louis on a 
2.4 basis to meet the 2.4 basis from St. Louis, and that is all you can do," 
The commission said when they made this supplemental order in that case 
that It was perfectly obvious what would happen if you did not remove the 
discrimination from the next station east from East St. Louis. The territory 
was simply that on the direct line from St. Louis to Chicago, and under the 
Shreveport doctrine you had here an elliptical zone, including the area through 
the center of Illinois, with the city of St. Louis at the southeast corner and 
the city of Chicago at the northeast comer, where the rates from East St. 
Louis through that zone on all these roads was 2.4 cents — and the Burlington 
was the northern road, while the Eastern Illinois was on the other side of 
tbe southern boundary — ^and in that territory you had a rate of 2.4 cents from 
Bast St. Louis and 2 cents a mile throughout the rest of the State. 

(Thereupon the committee adjourned to meet to-morrow, Thursday, May 25, 
1922, at 10 o'clock a. m.) 

Committee on Interstate and Fobeign Commerce, 

House of Representatives, 

Thursday, May 25, 1922. 

The committee met at 10 o'clock a. m., Hon. Samuel E. Winslow (chairman) 
presiding. 

STATEMENT OF MB. BBVCE SCOTT — Continued. 

The Chairman. Mr. Scott, if you will proceed with your statement, we will 
be glad to hear you. 
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Mr. Hawes. Mr. Chairman, the decision by the Interstate Commerce Commis- 
sion on the reduction of rates is interesting, and should go into the record. It: 
is argumentative and discusses to some extent the matter that is before us. 

The Chairman. If there is no objection, it will be inserted in the record at 
this point. 

(The matter referred to is as follows:) 

[Interstate Commerce Commission.] 

No. 13293 — Reduced Rates, 1922 — In the Matter of Rates, Fares, ani> 
Charges of Carriers by RAiUiOAD Sub.tect to the Interstate Commerce 
Act. 

Submitted March 15, 1922. Decided May 16. 1922. 

1. Five and three-fourths per cent of the aggregate value of the railway prop- 
erty of carriers determined as constituting a fair return thereon on and after 
March 1, 1922. 

2,. Freight rates and charges found unreasonable on and after July 1, 1922, 
to the extent that they may exceed the rates in effect August 25, 1920, by- 
specified percentages. 

Francis I. Gowen, Henry Wolf Bikl^, Clyde Brown, H. L. Bond, jr., George 
F. Brownell, John C. Bills, N. S. Brown. W. S. Bronson, E. H. Burgess, Theo. 
Reath, J. A. Stillwell, D. P. Connell, Guernsey Orcutt, William A. Eggers, 
Alex H. Elder, W. M. King, Parker McCollester, James W. Carmalt. M. B. 
Pierce, E. A. Niel, and R. W. Barrett for carriers in the eastern group. 

Frank W. Gwathmey, Charles E. Rixey, W. A. Northcutt, Edward D. Mohr^ 
D. Lynch Younger, and W. N. McGehee for carriers in the southern group. 

Fred H. Wood, H. A. Scandrett, B. W. Scandrett, A. B. Enoch, James C. 
Coleman, Frank H. Towner, C. S. Burg, W. F. Dickinson, O. W. Dynes. H. G. 
Herbel, Kenneth F. Burgess, M. M. Joyce, F. B. Townsend, M. G. Roberts, and 

C. Schonfelder, jr., for carriers in the western and mountain-Pacific groups. 
Henry J. Hart, Charles H. Blatchford, W. A. Cole, and Edward C. Buckland 

for carriers in New England. 

H. C. Martin for Grand Trunk system and Central Vermont Railway ; S. P. 
Forbes, for Chicago, Lake Shore & South Bend Railway Company ; Alfred G, 
Hagerty for Toledo Terminal Railroad ; and J. R. Turney for certain south- 
western lines. 

Alfred P. Thom for Association of Railway Executives. 

Fred W. Putnam for regulating authorities of certain Western and Southern 
States ; John E. Benton for National Association of Railway and Utilities Com- 
missioners ; C. B. Bee for Missouri Public Service Commission ; O. O. Calder- 
head for Washington Department of Public Works ; J. H. Henderson and Fred 
P. Woodruff for Iowa Board of Railroad Commissioners ; Carl D. .Jackson for 
Railroad Commission of Wisconsin; D. L. Kelley, for South Dakota Board of 
Railroad Commissioners and State of South Dakota ; J. A. Little for Nebraska 
State Railway Commission; Mason Manghum for Virginia State Corporation 
Commission ; H. W. Prickett for States of Arizona, New Mexico, tJtah, Idaho, 
Wyoming, and Colorado ; J. F. Shaughnossy for Nevada Public Service Commis- 
sion; P. A. Walker for Oklahoma Corporation Commission; Clyde M. Reed 
for Kansas Public Utilities Commission ; and Frank Roberson for Mississippi 
Railroad Commission. 

L. M. Greenlaw for Pullman Co. 

Glenn E. Plumb for various railway labor organizations. 

Walter L. Fisher and Forney Johnston for National Association of Owners: 
of Railroad Securities. 

John C. Burchmore, W^ H. Chandler, and J. H. Beek for National Industrial 
Trafllc League. 

Clifford Thorne for American Farm Bureau Federation and others. 

Ernie Adamson, Horace M. Andrews, E. P. Armknecht, Charles J. Austin^ 
Frank H. Baer, F. H. Baldy, James Bale, W. D. Lindsay, Frederick L. Ballard, 
W. A. Barrows, jr., Richard Peters, jr., W. L. Moon, H. O. Crawford, C. S. 
Bather, A. E. Beck, George T. Bell, J. M. Belleville, C. S. Belsterling, Murray N. 
Billings, B. L. Glover, Samuel Blumberg, Reed M. Booher, T. A. Bosley, L. C. 
Boyle, Brown & Boyle, C. T. Bradford, J. P. Brown, W. P. Buffington, Luther M. 
Walter, Warren Burkhart, Thomas J. Burke, Rush C. Butler, E. S. Ballard, Karl 

D. Loos, Graddy Gary, M. M. Caskie, W. H. Chandler, Clark & LaRoe, J. F. 
Collbreath, C. H. Farrell, WiUiam W. Collin, jr., Royal E. Cook, C. E. Cotterill,. 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 629 

I*. W. Coyle, S. H. Cowan, John W. Craddock, Fayette B. Dow, W. S. Creighton, 
I>. A. Dashiell, C. J. Collings, E. S. DePass, Elmer Donnell, H. Burster, 
Krie E. Ebert, Charles B. Ellis, Charles E. Eluiquist, M. M. Emmert, Charles 
Krvin, A. R. Fallon, K. C. Fulbripht, Edgar Gengenbach, E. M. Gleason, R. H. 
Ooebel, C. J. Goodyear, Thomas E. Grady, E. B. Gaines, E. L. Greever, W. E. E. 
Koepler, E. S. Gubernator, Edward A. Haid, P. M. Hanson, Charles M. Hask ns, 
Harry F. Masman, Arthur B. Hayes, J. B. Hayes, H. G. Huhn, C. W. Hay ward, 
O. B. Heinemann, G. Stewart Henderson, T. M. Henderson, H. R. Heydon, 
George F. Hlckborn, S. C. Higgins, E. H. Hogueland, Henry B. Hunter, D. F. 
Hurd, C. G. Hylander, Ralph Merriam, Francis B. James, E. H. Scott, Russell 
<y. Jones, F. W. King, Lewis A. Nuckols, H. W. Knoche, Wilbur LaRoe, jr., 
F. A. LeffingAvell, James C. Lincoln, W. C. Lindsay, C. L. Lingo, Robert Hula, 
F. T. Bentley, John J. L<nv, Walter E. McCornack, Harry Davis, A. J. 
McGehee, E. W. McKay, W. D. McKinney, J. L. Malone, W. J. Manley,^C. R. 
Marshall, B. F. Mart n, L. R. Martin, F. H. Cogswell, W. H. Miller, W. T. 
Mitchell, Frank G. Moore, Herman Mueller, C. J. Neekamp, J. V. Norman, 
Axel H. Oxholm, H. R. Park, F. E. Paulson, W. F. Clark, R. W. Poteet, Homer 
B. Price, H. W. Prickett, W. A. Prinsen, F. M. Renshaw, H. C. Reynolds, Charles 
lilppin, H. D. Rhodehouse, J. L. Roberts, John Andrew Ronan, J. L. Roney, 
li. W. Ropiequet, William E. Rosenbaum, R. D. Rynder, Paul E. Blanchard, 
U. J. Sims, William IX Smith, A. W. Stebbings, Robert L. Stover, Frank W. 
Sullivan, Frank M. Swacker, Henry M. Tarr, Joseph N. Teal, William C. 
MeCulloch, J. H. Tedrow, D. W. Thomas, G. L. Tillery, H. W. Trafton, F. J. 
McArdle, C. P. Barnes, W. K. Vandiver, Albert L. Vogal, Jonas Waffle, E. W. 
Warner, Lacey Walker, Richard Waterman, E. B. Webb, George B. Webster, 
T. T. Webster, Albert R. White, J. W. White, Frank E. Williamson, B. A. Word, 
and Walton O. Wright for various civic organizations and shippers. 

Report of the Commission. 

By the Commission : 

This proceeding was instituted upon our own motion for the purpose of de- 
termining whether, and to what extent, if any, further general reductions in 
rates, fares, and charges of carriers by railroad applicable in interstate or foreign 
-commerce may law^fully be required under section 1 or other provisions of the 
interstate commerce act upon any commodities or descriptions of traffic; and 
also to determine what will constitute a fair return on and after March 1, 1922, 
under section 15a (3) of the interstate commerce act. 

The important questions for determination are whether present rates, fares, 
and charges, in the aggregate, as a whole or in the several rate groups defined 
in Increased Rates, 1920 (58 I. C. C. 220, 489), Authority to Increase Rates (ibid. 
302), or upon specified commodities or descriptions of traffic, are or will be 
unreasonable under section 1 or other provisions of the act ; whether such rates, 
fares, and charges are those which will most nearly produce a fair return, as 
provided in section 15a ; and what the fair return shall be on and aft^r March 1, 
1922. When this proceeding was instituted there were pending before us sev- 
eral petitions filed by carriers and by various organizations of shippers in which 
Tve were asked to enter upon general investigations into the reasonableness of 
existing rates and charges. 

A copy of our order instituting this investigation was served upon all common 
carriers by railroad subject to the interstate commerce act which file annual 
reports with us, including the more important electric railroads, upon the gov- 
ernor of each State, and upon the tribunal thereof having regulatory powers over 
common carriers by railroad. General notice was given to shippers and the 
public. Prior to the hearings the carriers were requested to include in their 
evidence data designed to develop, inter alia, to what extent since August, 1920 : 
(a) carriers have realized the fair return contemplated in section 15a; (&) 
operating expenses have been reduced; (c) the cost of fuel to carriers has 
declined; (d) rates and charges have been further increased or decreased; and 
also to what extent (e) net income can be increased by enhanced economy and 
efficiency of operation. Hearings were held in Washington in December, 1921, 
and January, February, and March, 1922, at which everyone desiring to offer 
evidence was heard. The case was submitted upon oral argument and briefs. 

In Increased Rates, 1920, supra, decided July 29, 1920, we designatec 
rate groups as provided in section 15a and authorized substantial increases in 
freight rates, passenger fares, and certain charges. Late in that year there devel- 
oped in this country a pronounced and long-continued business depression, na* 
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tion wide, a phase of the general post bellum adjustment throughout the world. 
Practically all traffic and all industry have been affected. There ha» been sub- 
stantial reduction in the price of most commodities without a corresponding 
reduction in rates. There is a definite conviction In the minds of the shipping 
public that the present rate level is unreasonably high, is an effective barrier to 
the return of business activity, prosperity, and the usual volume of traffic, and 
that it should be substantially reduced. 

FAIB BETURN. 

Section 15a (3) of the interstate commerce act provides: 

" The commission shall from time to time determine and make public what 
percentage of such aggregate property value constitutes a fair return thereou^ 
and such percentage shall be uniform for all rate groups or territories which 
may be designated by the ccmimission. In making such determination it shall 
give due consideration, among other things, to the transportation needs of the 
country and the necessity (under honest, efficient and economical raanagemeut 
of existing transportation facilities) of enlarging such facilities in order to 
provide the people of the United States with adequate transportation : Provided, 
That during the two years beginning March 1, 1920, the commission shall take 
as such fair return a sum equal to 5 per cent of such aggregate value, but 
may, in its discretion, add thereto a sum not exceeding one-half of 1 per 
cent of such aggregate value to make provision in whole or in part for im- 
provements, betterments, or equipment, which, according to the accounting sys- 
tem prescribed by the commission, are chargeable to capital account." 

In Increased Rates, 1920, supra, we exercised the discretion conferred upon 
us and to the 5i per cent return added to one-half of 1 per cent during the two- 
year period to make provision for improvements, betterments, or equipment 

Since August, 1920, the carriers, as a whole, or as a whole in their ivspective 
rate groups, have failed by a considerable margin to earn the authorized 
return. It is urged by some that under existing conditions the question of a 
fair return for the future is academic, and that it is not necessary for us to 
determine a percentage of return at this time. We do not take this view. The 
operation of economic forces which have prevented, or which may hereafter 
prevent, carriers from earning a fair return under the adjustment of rates then 
prevailing does not constitute a bar to determination of what a fair return 
should be. By the qualifying words " as nearly as may be," Congress recog- 
nized that conditions during certain periods might prevent such realization, 
under any adjustment of rates. 

The provisions of section 15a in this respect have been framed in recognition 
of constitutional guaranties of fair return upon property devoted to public use. 
They also declare the policy of Congress — 

** in its control of its interstate commerce system * * * to make the system 
adequate to the needs of the country by securing for it a reasonable compensa- 
tory return for all of the work it does." (Railroad Connnission of Wisconsin 
et al. V. C, B. & Q. R. R. Co., 66 L. ed. (U. S. Sup. Ct.) 236; 42 Sup. Ct. Rep. 
232. decided Feb 27, 1922. ) 

The determination of what will constitute a fair return under paragraph (3) 
of section 15a is, in our judgment, a function distinct from tlmt of initiating 
and adjusting rates under paragraph (2) of that section. Sei^tion 15a, reason- 
ably construed, t?on templates the determination of a return which the carriers, 
collectively or in rate groups, may attain over a period of time under rates^ 
adjusted from time to time with that object in view. The phrase " from time 
to time " does not mean that we should adjust and readjust rates to meet 
business fluctuations. Wliether carriers may be able to earn an aggregate net 
railway operating income equal to a fair return must depend to a large extent 
upon business conditions. In the Wisconsin case, supra, the court said : 

" The new measure imposed an affirmative duty on the Interstate Commerce 
Commission to fix rates and to take other Important steps to maintain an ade- 
quate railway service for the people of the United States. This is expressly 
declared In section 15a to be one of the purpo.ses of the bill." 

We have before us a practical problem. The record emphasizes the need 
of a constant influx of capital to meet the country's growing transportation 
needs. In the 10-year period ending June 30, 1916, a period of relatively low 
costs of materials, supplies, and labor as compared with present costs, there 
was a net addition to capital account for new lines and extensions, additions^ 
betterments, and general expenditures properly chargeable to that account which 
aggregated about five and three-fourths billion dollars, or an average of five hun- 
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dred and seventy-four millions per annum. According to an exhibit of the car- 
riers, expenditures for such purposes in the 12 months ended September 30, 1921, 
aggregated about three hundred and sixty-five millions, an average of one 
million a day. This omits certain roads not reporting. The carriers estimated 
tliat, based on the volume of traffic which they were then handling, capital 
expenditures in the year 1922 should approximate four hundred and fifty-eight 
millions^ and that if transportation facilities are to be expanded in 1922 as 
they should be to provide for a materially increased volume of business the 
expenditure this year should be approximately eight hundred and fifty-eight 
millions, or an average of two and one-third million dollars a day. Others 
estimate lesser amounts. Some authorities on transportation and economic 
conditions place the requirements for the next few years at even higher 
amounts, to come in part out of earnings, and predict that unless there is 
immediate resumption of new construction a return of anything like normal 
business will result in " strangulation for lack of transportation." Others are 
of .opinion that the existing transportation machine, if properly maintained, 
with necessary additions in the way of terminals and trackage facilities, is 
adequate to handle the business which may reasonably be expected in the 
immediate future. 

It is obvious that large additions to capital must continually be made. Most 
of the capital will have to be acquired through the issuance of securities which 
must be sold in the markets of the world in competition with other classes of 
securities. Within the next few years the Government must provide for the 
refunding of some six billions of its indebtedness. The carriers must attract 
money by rates of return and stability of investment. While return must not 
exceed a reasonable charge against the public served, it must be such as to 
obtain the needed new capital. It is necessary to determine and make public, 
as required by section 15a, a per centage of fair return. Determination of the 
I)ercentage . implies or carries with it no guaranty. Read in connection with 
the provision for recapture of one-half of the excess above 6 per cent it is 
instead a limitation. 

Because the yield on some railroad bonds has declined to something over 
5 per cent it does not follow that a fair return should approximate that percent- 
age. We do not deal alone with interest rates on mortgage obligations, or with 
the more favorably located and prosperous carriers whose credit conditions 
may enable them to obtain money at relatively advantageous rates. In the re- 
capture provisions Congress recognized that uniform rates on competitive traffic 
which would adequately sustain all the carriers would produce substantially 
and unreasonably more than a fair return for some carriers. We should not 
take the few, and the highest type of thefr securities, as the basis for determin- 
ing what shall be a fair return for all. It can hardly be disputed that the car- 
riers of this country should not continue to provide for all needed capital by 
successive bond issues. Issuance of bonds in a disproportionate degree unduly 
increases fixed charges and tends to weaken the credit of the carriers. In such 
a process eventually a point must be reached where no new capital can be 
raised, except for short terms at high rates. No substantial proportion of the 
new capital has been raised by issuance of stock since 1907. 

Notwithstanding the failure of the carriers to earn the 6 per cent allowed in 
the first two years of operation under section 15a, there is an upward trend 
in railroad securities, which share in the iihproved conditions that have pre- 
vailed generally in the money market. This is urged upon us as an argument 
for reduction in the percentage to be determined. Other elements, however, are 
to be considered. The intent of Congress was to create a steady and reliable 
flow of mony ** for enlarging such facilities in order to provide the people of the 
United States with adequate transportation." A substantial reduction in the 
I)ercentage of return might be unsettling in its effect, particularly in light of 
the fact that the return allowed in 1920 was not realized. The fact that a 
utility may reach financial success only in time or not at all is a reason for 
allowing a liberal return on the money invested in the enterprise. (Galveston 
Electric Co. v. City of Galveston, 42 Sup. Ct. Rep. 351, decided April 10, 1922.) 

In numerous cases cited, courts and regulating authorities of States have 
recognized that public utilities and railroads may be permitted individually to 
earn under reasonable rates at least 6 per cent upon fair value. In some in- 
stances higher rates of return have been approved. But we are here consid- 
ering return upon " the aggregate value of the railway property.' 
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The interstate commerce act in many provisions other than those quoted in- 
dicates that 6 per cent may be regarded as a fair return. Paragraph (6) of sec- 
tion 15a provides for the disposition of net railway oi)erating income in excess 
of 6 per cent of the value of the property held for and used in the service of 
transportation. One-half of the excess goes into a reserve fund, which may be 
drawn upon for certain purposes, in accordance with paragraph (7), when net 
railway operating income for any year is less than a sum equal to 6 per cent 
upon the value. Under paragraph (12) we may make loans from tlie general 
railroad contingent fund, such loans to bear interest at the rate of 6 per cent 
per annum. Under paragraph (14) we may lease equipment or facilities pur- 
chased from the general railroad contingent fund, the rental charges to be at 
least sufficient to pay a return of 6 per cent per annum plus allowance for depre- 
<!iation. That Congress by direct legislation fixed the fair return for the period 
of two years beginning March 1, 1920, at the rate of 5i per cent, to which, in our 
discretion, we might add not exceeding one-half of 1 per cent, is a matter which 
may fairly be considered in the determination of the rate for the period imme- 
diately ensuing. But, taken in connection w^ith the other provisions of section 
15a, it does not constrain us to consider 5i per cent as maximum in determining 
a fair return for the ensuing period. 

Under our system of accounts all charges to the account " railway tax ac- 
cruals " are deducted from railw^ay operating revenues before arriving at rail- 
way operating income, and all State and Federal taxes, income or other, relat- 
ing to carriers' railway property, operations, and privileges, are charged to that 
account. This method of accounting was recently sanctioned by the Supreme 
Court of the United States in Galveston Electric Co. r. City of Galveston, supra. 
As indicated by the court, the net income under this accounting pn)cedure Is to 
the stockholder a tax-exempt income, and this fact should be considered in de- 
termining what return shall be deemed fair. 

The railway operating income, increased or diminished, as the case may be, 
by the credit or debit balances in the accounts known as equipment rents and 
joint-facility rents, becomes net railway operating income, the amount of which 
is less than it otherwise would be by the amount of income tax accrued or 
paid. The term "net railway operating Income" is defined' in paragraph (1) 
of section 15a. Under paragraph (3), above quoted, rates are to be so adjusted 
that carriers as a whole or in designated rate groups will earn an aggregate 
annual net railway operating income equal, as nearly as may be, to a fair 
return. If this were realized in any instance the carrier would receive that 
return over and above all taxes, including the Federal tax on income, and if 
the fair return as determined and made public by us was 6 per cent the carrier 
would hold that return " tax free " in the sense that after payment of its in- 
come tax it would still have left the 6 per cent. 

Railway corporations, like all others, are subject to income taxes which, 
since January 1, 1922, amount to 12.5 per cent on their net income less de- 
ductions computed as provided in the income tax law (42 Stat. L. 277). In 
our view railway corporations should, like other corporations, pay their 
Federal income taxes out of the income, rather than collect it, in effect, from 
the public in the form of transportation charges adjusted to enable it to retain 
the designated fair return over and above the tax. We may observe that a 
fair return of 5.75 per cent, representing an aggregate annual net railway 
op'erating income arrived at after deducting, among other things, the Federal 
income tax on a return of 6 per cent, would be approximately the equivalent of 
a fair return of 6 per cent, out of which the Federal income tax was payable. 

RAILWAY PROPERTY VALUE. 

In Increased Rates, 1920, supra, one of the material facts to be determined 
was the aggregate value of the properties of the carriers held for and used in 
the service of transportation. As was pointed out, the territorial grouping 
designated by us differs somewhat from that proposed by the carriers; but, 
inasmuch as the record dealt principally with the three major groups as defined 
by the carriers, the evidence was considered, in respect to grouping, as presented 
by the carriers and others then before us. 

Upon consideration of all of the facts and matters then of record, and those 
which, under section 15a, we were either required or authorized to consider, we 
found that the value of the steam-railway property of the carriers subject to the 
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act held for and used in the service of transportation is, for the purposes of this 
particular case, to be taken as approximating the following : 

Eastern group, as defined by the carriers $8, 800, 000, 000 

Southern group, as defined by the carriers 2, 000, 000, 000 

Western group, as defined by the carriers, including both the 
western and Mountain-Pacific groups herein designated 8, 100, 000, 000 

Total 18, 900, 000, 000 

For reasons there stated no apportionment of the aggregate value of the prop- 
erties in the western group, as defined by the carriers, was made to show the 
value of the properties in the western and mountain-Pacific groups, as we defined 
them. Nor was there any estimation of the aggregate value of the properties of 
electric railways other than those operated by steam roads, or of the boat lines. 

In the Instant proceeding there is little of record which goes directly to the 
subject of value. There has been a general acceptance by carriers and shippers 
of the value taken in our former determination as an appropriate basis for the 
purposes of the present proceeding. The respondent carriers have not attempted 
to show that that value should be increased, other than by appropriate consider- 
ation of the subsequent increments to the transportation plant. We have before 
us deductions made by certain of the State commissions and shippers, based 
upon the results of the valuation work under section 19a of the interstate com- 
merce act so far as announced, and also computations based upon the market 
value of outstanding stocks and bonds. 

More than 20 months have passed since our former determination, and in 
that period the valuation of the railroads under section 19a has gone forward. 
The work is still incomplete, but has progi'essed to such ah ext^it that we may 
accept the results with fuller assurance, both as to particular roads and as 
showing general trends and principles. In our administration of various sec- 
tions of the act, and in our certification of standard return for the purposes 
of the Federal control act, we have had occasion to make further investigation 
and corrections of investment accounts of the carriers. 

The various other values and elements of value, as set forth in Increased 
Rates, 1920, supra, pages 228-229, have been reexamined in the light of the pres- 
ent record and the requirements of section 15a. We find no present reason to 
disturb the value taken by us in that proceeding as approximating the sums there 
stated, except to the extent that subsequent additions to or withdrawals from 
the property in service, including materials and supplies and working capital, 
and further depreciation, make adjustment necessary. Whether the value 
taken by us in 1920 should stand without consideration of these later items or 
not, the diflference would be reflected only in fractions of per cents of the 
returns hereinafter Indicated as the results of operation. 

REVENUES AND EXPENSES. 

For the purposes of the increases of 1920 we designated four rate groups. 
The eastern and southern groups corresponded approximately with official 
and southern classification territories, respectively. West of these were the 
western and the mountain-Pacific groups, the division between the last two 
being made on a line following the western boundaries of North Dakota, South 
Dakota, and Nebraska, thence southward through Colorado and New Mexico 
along the lines of the Union Pacific and the Atchison, Topeka & Santa Fe. 
Theretofore our current statistics were compiled according to a threefold 
division only, namely, for the so-called eastern, southern, and western districts. 
The eastern and southern groups differed from the eastern and southern dis- 
tricts chiefiy in that the Norfolk & Western and the Chesapeake & Ohio, except 
certain branches, the Illinois Central north of Cairo, and a few other roads in 
the southern district were included in the eastern group. The western and 
mountain-Pacific groups covered approximately the western district. In order 
to facilitate comparison with statistics of past years, and presentation of data 
in approximate accordance with the rate groups so designated, our statistics 
were modified by segregating the data for the roads above mentioned, not includ- 
ing the Illinois Central north of Cairo, as a so-called Pocahontas region. The 
lUbiois Central, both north and south of Cairo, is still included in our statistics 
for the southern district. In this proceeding the parties generally presented 
statistical data in accordance with our statisics as now currently compiled, and 
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not strictly in accordance with the rate groups designated. We shall hereinafter 
refer to the eastern district and Pocahontas region combined as the eastern 
group ; the southern district, excluding the Pocahontas region but including all 
of the Illinois Central, as the southern group ; and the western district as com- 
bining both western and mountain-Pacific groups. 

Federal control terminated with the month of February, 1920. In the suc- 
ceeding six months a definite income was guaranteed to most rail carriers by 
the transportation act, 1920. The net railway operating income for 1921 of 
Class I carriers, including large switching and terminal companies, yielded 
returns of 3.30 per cent in the eastern group, 2.60 per cent in the southern 
group, 3.50 per cent in the western and mountain-Pacific groups, and 3.31 per 
cent for the United States as a whole, on the valuation for all roads taken by us 
in Increased Rates, 1920, supra, for the purposes of that proceeding, adjusted 
by the carriers to cover Glass I roads only, together with additions and better- 
ments on Class I roads aggregating $605,000,000 for the year ended December 
31, 1920. The following tables refiect for Class I carriers, including switching 
and terminal companies, the trend of operating revenues, expenses, and income 
by calendar years 1916-1921, and of net railway operating income since Septem- 
ber 1, 1920, by months, the rate of return being adjusted to an annual basis 
according to seasonal variations: 



Calendar year. 



1916 
1917 
1918 
1919 
1920 
1921 



Freight 
revenue. 



$2,574,740,215 
2,834,119,707 
3,458,190,626 
3,556,918,712 
4,323,650,077 
3,918,699,970 



Passenger 
revenue. 



$707,757,409 
827,216,574 
1,032,671,429 
1,180,010,266 
1,287,423,443 
1,153,752,002 



Mail 
revenue. 



$61,227,765 
58,793,643 
53,563,162 
57,456,159 

160,816,975 
95,810,375 



Express 
revenue. 



$90,311,885 
106,924,818 
120,231,839 
127,708,607 
143,858,272 
104,633,598 



All other oper« 
ating revenues. 



$191,215,037 
223,408,837 
255,936,901 
261,970,477 
319,668,478 
290,336,270 



Calendar year. 


Total 
operating 
revenues. 


Railway 
operating 
expenses. 


Net railway 

operating 

income. 


Operating 
ratio. 


Freight 
revenue per 

freight- 
train mile.i 


Passenger 
revenue per 

passenger- 
train mile.^ 


1916 


$3,625,252,371 
4,050,463,579 
4,926,593,957 
5,184,064,221 
6,225,417,245 
5,563,232,215 


$2,376,372,042 
2,858,212,210 
4,017,209,501 
4,419,441,949 
5,8:30,326,686 
4,597,479,241 


$1,051,543,860 
974,778,937 
693,111,170 
516,290,090 
58,151,863 
614,810,531 


Per cent. 
65.55 
70.57 
81.54 
85.25 
93.65 
82.64 


$4.00 
4.31 
5.39 
6.20 
6.80 
7.38 


$1.21 


1917 


1.42 


1918 


1.92 


1919 


2.16 


1920 


2.31 


1921 


2.12 







Not including switching and terminal companies. 
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The decrease in net railway operating income shown between October, 1920, 
and July, 1921, was due to decline in traffic. The marked increase In that 
income during the last six months of 1921 was due to increased traffic- and 
lowered operating costs. Deficits were experienced in January and February, 
1921, in the eastern group and in January, 1921, in the western district. In 
the southern group the rate of return in those months was less than 1 per cent, 
although the tonnage handled in January was high as compared with the 
remainder of the year, bearing in mind ordinary seasonal variations. Ordi- 
narily, except in the southern group, traffic begins to increase in the spring 
months and reaches its peak in the harvest months, August to October. In 
the South traffic during the summer months is light and the heavy months 
are October, November, and December. The principal reductions in costs 
accomplished during 1921 were brought about by reductions in force, wage 
reductions ordered by the Railroad Labor Board effective July 1, and gradually 
receding prices of materials and supplies. As the combined result of the 
higher level of rates, fares, and charges and of these reductions in operating 
costs, the net railway operating income of the carriers as a whole for 1921 
was substantially greater than that for 1920, although the ton-mileage in 
1921 was less than in any year since 1915 and approximately 25 per cent 
below that of 1920. 

The carriers state that they have applications pending before the Railroad 
Labor Board seeking reductions in wages of their employees, and signify that 
If these applications are acted upon favorably corresponding reductions will 
be made in freight rates, taking credit for reductions previously made. They 
urge that if, in our judgment, the present high level of rates is made neces- 
sary by wage scales higher than those of comparable labor in other industries, 
we should make that fact known to the public. Railway labor organizations 
contend that there is no necessary relationship between transportation charges 
and wages of employees. They challenge the position taken by carriers and 
some shippers that reductions in transportation charges can not be made 
without contemporaneous wage reductions. 

In the calendar year 1916 the compensation to employees of Class I carriers 
was $1,468,576,394. Although the revenue ton-mileage and the number of em- 
ployees was considerably less in 1921 than in 1916, the pay roll in 1921 was 
$2,800,896,614, an increase of $1,332,320,220, or nearly 91 per cent. This increase 
constitutes more than 20 per cent of the operating revenues of 1921 and equals 
more than one-third of the operating revenues of 1916. Reductions in wages 
have been made since June 30, 1921. Based on wage rates and working condi- 
tions prevailing at the close of 1921 the per cent of increase in pay roll, 1921 
over 1916, making no allowance for the small traffic in 1921, would be 77.7 per 
cent. The present wages are still far above the pre-war level. The exact per- 
centage depends, among other things, on whether the computation is made on an 
hourly or a monthly basis, the rate per hour having increased relatively much 
more than monthly earnings on account of the reduction in hours per employee 
The hourly basis is the more significant in effect on operating costs, although the 
monthly basis is of more importance to employees. It is not our function to deal 
with wage scales and we express no opinion as to what the rates of pay should 
be. But we must recognize the connection between necessary revenues and pres- 
ent relatively high operating expenses. 

EFFICIENCY AND ECONOMY IN OPERATION. 

The statute provides that in exercise of our power to prescribe just and reason- 
able rates we shall establish rates such that carriers collectively shall earn a 
fair return under honest, efficient, and economical management. One of the 
matters for consideration in this proceeding is the extent to which net income 
can be increased by enhanced economy and efficiency in operation. The record 
indicates that the railroads individually, and collectively through their associa- 
tion, have been and are devoting their attention to this matter. Substantial 
progress has been made in standardizing the various parts of equipment, thus 
increasing their interchangeability, and promoting economy in equipment repairs. 
Committees of these associations are engaged upon plans to lower the unit 
cost of car repairs, fuel, and other items, and to reduce loss and damage. The 
evidence indicates realization of certain savings and improvements in opera- 
tion. We are investigating methods of increasing economy and efficiency of 
operation. 
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During the war various governmental agencies, in cooperation with shippers, 
brought about material increases in car loading. The carriers direct our at- 
tention to the fact that the loading per car during the 12 months ended Sep- 
tember ao, 1^1, was 28.5 tons, which is substantially the same as that during 
the war years. Since February, 1921, for various causes, some of which are 
temporary in character and beyond carriers' control, the average car loading 
has declined. 

The percentage of empty-car mileage to loaded-car mileage was greater dur- 
ing the 12 months ended September 30, 1921, than during any corresponding 
period within the past nine years. The carriers* existing car-service rules are 
based upon ownership and control by each carrier of its cars. The increase 
in the movement of empty cars resulted from the carriers' practice, then, and 
now, of returning cars empty to the owning carrier when loads are not avail- 
able. The business depression which then prevailed prevented the usual num- 
ber of loaded movements, and thus brought about the increase in empty-car 
mileage. 

Representatives of owners of railroad securities appeared and urged adoption 
of a plan which contemplates coordination and unijlcation of operations of car- 
riers, more particularly with respect to the purchase, repair, distribution, and 
control of freight cars. The proponents estimate that this plan would result 
in large economies. Respondent carriers introduced little testimony with 
respect to this plan and gave no indication of intent to adopt any glmilar 
plan. It is evident that the full economies predicted would not be immediate, 
that there would be difficulties in attainment, and that heavy expenditures of 
capital would be required. Manifestly one of the greatest problems confront- 
ing the carriers to-day is to provide efficient service at a reasonable cost. If 
the purpose of section 15a to afford carriers a reasonable return is to be at- 
tained, earnest efforts toward reduction of operating expenses in all possible 
ways consistent with good service must be cbntlnued. The far-reaching im- 
portance of such proposals calls for a more intensive study by carriers and the 
proponents than appears to have been made. 

Consideration is being given by the carriers to cooperation in the use of 
facilities. The Joint use of facilities established during Federal control has 
been continued in many instances, and some progress is being made in the 
direction of further cooperation. The record does not disclose any general lack 
of efficiency. 

ICAINTENANCE. 

The significance of the return of 3.31 per cent given above for Class I rail- 
roads during 1921 depends to a considerable extent on whether the maintenance 
charges for that year represented adequate upkeep. Certain executives testified 
that the net railway operating income which resulted from the operations 
of 1921 was obtained only by forced economies which are neither in the public 
interest nor susceptible of indefinite continuance; that these economies took 
the form of inadequate maintenance ; that the hours of labor consumed and the 
quantities of material applied in maintenance of way and structures on certain 
lines was less in 1921 than during the average of years in the test period; 
and that in general no more was done than was necessary to keep the lines 
in a condition safe for operation. 

The carriers generally seem to have taken the fact of undermaintenance 
during 1921 for granted rather than to have undertaken to prove it. Individual 
carriers have proved its existence in their own properties. Maintenance charges 
of Glass I roads aggregated $2,017,700,867 in 1921, more than in any preceding 
year except 1920, when the total was $2,623,985,448. The decrease of 1921 under 
1920 was $606,284,581, or 23.1 per cent. The volume of traffic in 1921, as 
measured by ton-miles, was about 25 per cent less than in 1920. Unusual features 
in the operations of 1920 make that year unreliable as a measure of what the 
annual outlay for maintenance should be. It was a period of peak prices, 
when the greatest ton-mileage and passenger-mileage in the history of the 
railroads moved under most adverse conditions. Moreover, labor and material 
costs were lower in 1921 than in 1920. In relation to total operating expenses, 
maintenance charges In 1921 were almost the same as in 1920, the percentages 
being 43.6 and 44.1, respectively. 

The record does not disclose whether the actual quantities of material ap- 
plied were as great in 1921 as in previous years. It does not appear that. 
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taking the country as a whole, such applications in 1921 compare unfavor- 
ably with those of 1920, or of the test period. Retui-ns from carriers repre- 
senting more than half of the tie and rail applications for 1920, indicate that 
their 1921 applications are within 1 per cent of those of 1920, the East and 
South being greater than in 1920, and the West being less. Maintenance ex- 
penses are made necessary by two factors, the action of the elements and 
the movement of traffic. In a year in which the movement of traffic is light, 
somewhat less maintenance is required than in years of heavy traffic, although 
it would be in the public interest if surplus from prosperous years were ex- 
pended on maintenance in years of light traffic. 

Statistics are available regarding the condition of locomotive equipment. 
They indicate that in the aggregate locomotives were in substantially the 
same condition at the end of tl'e year as at its beginning. The percentages 
of unserviceable locomotives as reiwrted to us do not agree exactly with those 
reported to the American Railway Association, on account of diflferenceB in 
method, but they are not far apart. According to the reports to us, 24.5 per 
cent of the locomotives were held for repairs more than 24 hours in January, 
1921, as against 23.5 per cent in January, 1922. The corresponding figures 
from the report of the American Railway Association are 18.2 for January, 
1921, and 19.8 for January, 1922. The view that locomotives needed to handle 
the traffic of 1921 were well maintained is not inconsistent with what appears 
to be the fact, that a not inconsiderable amount of deferred maintenance in 
locomotives exists which should be made up in anticipation of a greater volume 
of traffic. 

The statistics of the number of bad-order cars are less satisfactory. On 
their face they indicate that deterioration of freight cars proceeded at an 
alarming rate during 1921. According to reports of carriers to us, the per- 
centage of freight cars unserviceable was 8.8 In January, 1921, and 13.6 in 
January, 1922, but at the same time there was an increase in the percentage 
of home cars on home roads from 51.7 to 71.2. It is admitted by carriers that 
the reported percentages of bad-order cars are not comparable because of the 
different methods or standards employed by carriers reporting foreign cars on 
their lines and cars on the home lines. The figures by months from January 1, 
1920, to January 1, 1922, follow : 



1920 

January 

February 

March 

April 

May 

June 

July 

August 

September 

October 

November 

December 



Freight 
cars un- 
serviceable. 



Per cent. 
6.5 
6.6 
6.9 
6.5 
6.6 
7.1 
7.2 
7.2 
7.2 
7.2 
7.5 
7.9 



Home cars 


on home 


lines. 


Percent. 


21.7 


21.5 


22.3 


24.3 


24.7 


24.5 


25.0 


25.8 


27.7 


29.3 


31.8 


39.2 



1921 

January 

Tebruary 

March 

April 

May 

June 

July 

August 

September — 

October 

November 

December 

1922, 
January 



Freight 
cars un- 
serviceable. 



Home cars 

on home 

lines 



Percent, 
8.8 
9.8 
10.8 
13.3 
13.6 
14.5 
15.4 
15.4 
15.6 
14.8 
13.8 
13.0 



13.6 



Percent. 

51.7 
61.3 
66.0 
68.8 
69.5 
69.8 
70.1 
68.1 
66.5 
62.1 
62.0 
69.1 



71.2 



There is obviously a relationship between the number of cars reported as 
unserviceable and the number reported as on home roads. Under the policy 
adopted by the director general, home routing of empty cars was not adhered 
to. As traffic declined late in 1920 and early in 1921, the cars not needed were 
returned as rapidly as possible to their owners. Nonowning lines made only 
running repairs and kept cars moving under load, with the result that they 
were not included in bad-order reports, and when the cars were returned to 
home lines the extent of the bad-order situation was reported. It is true that 
between certain months in 1921 there was an increase in bad-order cars along 
with a decline in percentage of cars on home lines, but the figures as a whole 
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do not show that the ears used in handling the traffic of 1921 were not fairly 
maintained. It is not necessary for us to determine in this connection to what 
cixtent deferred maintenance inherited from 1920 and prior years exists. 

When we consider the conditions which prevailed during 1921, the carriers' 
c?ontention that current maintenance was deferred may have basis, but they 
have not supported their contention with such facts of record as would warrant 
us in making a definite finding of the extent to which it was deferred. Carriers 
could not and did not escape the compelling influences which affected other 
forms of industry during that lean year. The number of their employees was 
reduced by a fifth, sometimes more; outgo was pared and upkeep skimped 
where possible ; the " bad-order " figures cover an increasing number of cars 
requiring heavy repairs, as well as the obsolete and obsolescent, which were 
not being replaced to the requisite extent; and, in brief, we are left with the 
abiding, if composite, impression that, on the whole, the, railway plant of the 
country was not at the end of 1921, and is not now, in as good condition as it 
should be, and is far from ready to meet the demands which will come with 
resumption of general business activity. There are, of course, some notable 
exceptions. 

We are of opinion that if the return of 3.31 per cent for Class I roads for 
the year 1921 were corrected, such corrected return would not vary so mate- 
rially from 3.31 per cent as to make unsafe or unreliable the adoption of that 
figure as approximating the result of actual operation in 1921. 

CONSTRUCTIVB YEAK. 

Rapidly changing conditions since August, 1920, make the actual results of 
operation and the percentage earned of little value as a guide for the future, 
unless viewed in the light of present and prospective conditions. The carriers in 
response to our request introduced statements indicating what the results of 
the operations of Class I roads would be for a constructive year, based upon 
the traffic of 1921, under rates and costs prevailing in February. 1922. The 
statements reflect net railway operating income of $443,609,800, or a yield of 

5.06 per cent on a valuation of $8,775,000,000 for the eastern group ; $95,350,869, 
or a yield of 4.25 per cent on a valuation of $2,243,499,045 for the southern 
group ; $368,732,961, or a yield of 4.49 per cent on a valuation of $8,206,000,000 
for the western district; and $907,693,630, or a yield of 4.72 per cent upon a 
total of $19,224,499,045 for Class I carriers in the United States as a whole. 
The valuation used is that taken by us in Increased Rates, 1920, supra, for all 
railroads, as adjusted by them in their estimates to cover Class I roads, with 
additions and betterments of $330,000,000 to September 30, 1921, for the eastern 
group ; $116,449,045 to the same date for the southern group ; and $332,000,000 
to December 31, 1920, for the western district, a total of $778,449,045. 

During 1915 and 1916 net railway operating income of Class I roads consti- 
tuted the following percentage proportions of that for all *' carriers, " as defined 
in section 15a (1), hereinafter referred to as all carriers: Eastern group, 98.39; . 
southern group, 97.68; western district, 98.36. Upon the basis of these per- 
centages for Class I carriers, the net railway operating income of all carriers for 
the constructive year, with certain guaranty period adjustments eliminated, 
would be $448,776,952 for the eastern group, $92,328,072 for the southern group, 
$382,678,316 for the western district, and $923,783,340 for the United States. 
Predicated upon these figures, the percentage rates of return for the constructive 
year would be 5.23 in the eastern group, 4.16 in the southern group, 4.72 in the 
western district, and 4.89 in the United States as a whole, on the valuation taken 
by us in Increased Rates, 1920, supra, modified by the transfer from the east- 
ern to the southern group of $220,000,000 representing the Illinois Central north 
of Cairo. With due allowance made for the net changes in the carriers' proper- 
ties in 1920, the rate of return for the carriers as a whole would approximate 

4.7 per cent. 

The result of the constructive year for Class I carriers as determined by them 
were obtained by adjusting the 1921 figures for freight revenue, operating ex- 
penses, and railway tax accruals in accordance with certain estimates deter- 
mined separately for the eastern group, the southern group, and the western 
district. The effect of these adjustments for Class I carriers upon the actual 
results of operation in 1921 is set out hereunder : 
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Item. 



Eaatem group. 



Additions 
to income. 



Frei^t revenue: 

Kate changes 

Guaranty-period adjustments 

Ox)erating expenses: 
Labor — 

Wage changes 

Changes in rules and working conditions 
Fuel- 
Coal 

Oil 

Material and supplies 

Miscellaneous 

Guaranty-period adjustments 

Railway tax accruals 



Net additions to income. 



$78,436,068 
13,448,343 

45,020,243 



95,416,626 

18,276,284 



172,597,564 



Deductions 
from income. 



153,000,000 



25,000,000 



Southern group. 



Additions 
to income. 



$299,882 



21,990,000 
3,457,000 

7,708,000 

230,000 

26,267,000 

5,188,479 



38,355,865 



Deductiozu 
from income. 



$15,200,000 



5,515,49& 
6,069,000 



Item. 



Frei^t revenue: 

Kate changes 

Guaranty-period adjustments 

Operating expenses: 
Labor- 
Wage chsuiges 

Cluuages in rules and working conditions 
Fuel- 
Coal 

Oil 

Material and supplies 

Miscellaneous 

Guaranty-period adjustment 

Railway tax accruals 



Net additions to income. 



Western district. 



Additions 
to income. 



$2,375,806 



64,237,872 
10,275,511 

17,750,000 

21,875,000 

63,200,000 

8,767,986 



81,929,670 



Deductions 
from income. 



$76,500,000 



4,358,183 
25,694,322 



United States. 



Additions 
to income. 



$2,675,688 



164,663,940 
27,180,854 

70,478,243 

22,105,000 

184,883,626 

32,232,749 






292,883,099 



Deductions 
from income. 



$144,700,000 



9,873,679 
56,763,322 



The estimates upon which the constructive year is based were criticized. 
The carriers estimated what the reduction in freight revenue would have been 
if rate changes made since January 1, 1921, had been in force -during all of 
that year. Thus estimated, the reductions constitute the following proportions 
of the freight revenue for 1921 : Eastern group, 2.8 per cent ; southern group, 
3.1 per cent ; western district, 4.9 per cent. In the southern group carriers ob- 
tained the data by telegraph. In the eastern group and western district the 
amounts were based upon estimates of traffic witnesses. In some respects the 
data submitted by carriers in response to our request do not accord with these 
estimates. Witnesses for the carriers in the southern group stated that the 
recent rate changes there were more in the nature of general adjustments, 
involving both increases and decreases, than general reductions such as those 
effected in the East and West. In view of these facts representatives of South- 
em shippers content that the estimate in that group is overstated. Quite apart 
from the infirmities which attach to a constructive year, the circumstances 
under which the estimates were made by the carriers impair their probative 
value. 

The estimated reductions in labor costs are intended to cover decreases In 
rates of pay made by the Railroad Labor Board on July 1, 1921, and changes 
in rules and working conditions ordered by that body to become effective on 
January 1, 1922, and subsequently. The carriers in the eastern group deter- 
mined the percentage of reduction by comparing the actual pay rolls for the 
first two weeks of January, 1922, with the same pay rolls increased to the basis 
in force prior to July 1, 1921. This study developed., decreases of 11.2 per cent 
due to wage reductions and 1.1 per cent due to changes in rules and working 
conditions. In preparing the constructive year the eastern carriers reduced 
the pay for labor in the first half of 1921 by 11.2 per cent for wage changes. 
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and In the whQle of 1921 by 1 per cent for changes in rules and working con- 
ditions. The southern and western carriers used 11.5 per cent for wage re- 
dactions and 1 per cent for changes in rules and working conditions, applied 
in the same manner. 

The total adjustment on account of changes in rules and working conditions 
aggregated $27,180,854, of which $13,448,343 covered the eastern group, $3,457,- 
000 the southern group, and $10,275,511 the western district. Certain shippers 
assert that these figures are understated, but do not show the extent of the 
discrepancy. It was developed that the carrier's estimates do not cover changes 
ordered by the Railroad Labor Board since January 1, 1922, including those 
affecting stationery engineers and telegraphers. 

The bases if estimated reductions in fuel costs vary in the three groups. 
In. the eastern group the saving in coal cost is based upon the application 
to the total consumption of 63,408,793 tons in 1921 of the difference between 
the average price of $4.17 per ton, including freight and handling costs, at 
which coal was charged out during 1921, and $3.46 per ton, the estimated 
charge-out price for January, 1922, including freight and handling costs. In 
the southern group it is based upon the aplication to the total consumption 
of 18,800,000 tons in 1921 of the difference between the average price of $3.95 
per ton, including freight and handling costs, at which coal was charged out 
during 1921, and $3.54 per ton, the estimated charge-out price for December, 
1921, including freight and handling costs. In the western district it is based 
upon the application to the consumption of 45,000,000 tons in 1921 of the 
difference between $4.08 per ton, the average purchase price for 1921, in- 
clttding cost of freight but not of handling, and $3.73 per ton, the average pur- 
chase price in October, 1921, computed in like manner. 

Shippers directed our attention to the low prices of spot coal prevailing 
at the time of the hearing. They urged that on April 1, 1922, when existing 
coal contracts would expire, carriers would be in position to negotiate purchases 
at greatly reduced prices, and contended that the carriers' estimates were too 
high to be used by us in forecasting future operating expenses. The average 
mine price of bituminous coal received by 532 operating companies declined from 
$3.52 per ton in January, 1921, to $2.73 per ton in October of the same year. The 
average spot mine price of bituminous coal, as reported by Coal Age, fell steadily 
during January and February, 1922. For the week ended January 2 it was $2.32 
and for the week ended February 27, $2.18. 

In recent months many railroads have stored large quantities of coal bought 
at spot prices ranging from $1.75 to $2.10 per ton. Their charge-out prices 
for future months will be lowered by the effect of recent purchases at spot 
prices. A witness for the national association of coal operators testified that 
under prices prevailing during the period April 1 to October 1, 1921, the 
bituminous-coal industry generally operated at a loss ; and, while confident that 
lower mine wages would be established during the ensuing coal year, said 
that the coal industry would not agree to make railroad coal contracts at 
spot prices then prevailing or upon the basis of anticipated reductions in 
mine labor costs. 

• During October, 1921, the eastern carriers paid an average of $2.75 per ton 
for coal at the mine. Their estimate for the constructive year is 15 cents less 
per ton. The estimate of the southern carriers for the constructive year is 
$3.54 per ton, which includes freight and handling charges. This is 8 cents 
per ton in excess of the estimate of the eastern carriers, although statistics 
submitted by the carriers Indicate that usually mine prices of coal are lower 
In the South than in the East. This difference is occasioned in part by -the 
fact that the estimates of the southern carriers are based upon December, 
1921, prices, and those of the eastern carriers upon January, 1922, prices. The 
estimate of the southern carriers is only 4 cents per ton less than the charge- 
out price for October, 1921, which undoubtedly included coal purchased at 
higher prices than those prevailing in that month. The cost of coal to the 
southern carriers in October, 1921, including freight charges, was $3.36 per 
ton, and the average handling cost during the 12 months ended September 30, 
1^1, was 15 cents per ton, which is now lower owing to wage reductions 
already made. On the basis of prices paid in October, 1921, the charge-out 
price per ton would be about $3.49, as compared with the estimate of $3.54 
used in the constructive year. The estimate of the eastern group, if not low, 
undoubtedly is conservative. Measured by that estimate, the prices used by 
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the southern and western lines appear high. The estimates of the carriers, 
excluding freight and handling charges, are higher than the average spot coal 
price of $2.18 in the week ended February 27, 1922, by the following amounts : 
Eastern group, 42 cents; southern group, 63 cents; western district, $1.22. 

The eastern carriers consumed 22,438,371 gallons of fuel oil during the 12 
months ended September 30, 1921. Their average charge-out price during tliis 
period was 7.2 cents per gallon. These carriers did not estimate what saving 
would have been effected at prices of oil prevailing at the time of the hearing. 
The estimates of the southern group and western district are 3.54 cents and 
3.25 cents per gallon, respectively. The estimate of the southern carriers Is 
but 0.6 mill lower than the average purchase price per gallon for October, 
1921, and it is 0.4 mill in excess of the average charge-out price per gallon for 

1920. The estimate of the western carriers is 1.5 mills higher per gallon than 
the purchase price of fuel oil for the western district for October, 1921. The 
charge-out price in October, 1921, was 3.3 cents per gallon, which Is but 0.5 
mill more per gallon than the estimated price. There is evidence which tends 
to show that, on the average, delivered prices of oil were, at the time of the 
hearing, considerably below the estimates of carriers in the southern group 
and western district. 

Coal, next to labor, is the largest single Item of expense to the railroads. If, 
as seems fairly inferable from the record, the average mine price per ton 
for railroad coal during the constructive year be talien at not to exceed $2.50 
for the eastern group, $2.40 for the southern group, and $2.75 for the western 
district, the coal bill of the railroads as recast by them in the constructive 
year would be reduced by approximately $6,340,000 In the eastern group, 
$7,300,000 in the southern group, and $29,250,000 In the western district. If 
the fuel-oil price should not exceed 2.75 cents per gallon, further reductions 
of $145,000 in the eastern group, $350,000 in the southern group, and $8,750,000 
In the western district would be possible. 

The decrease of 20 per cent estimated by the carriers in prices of material 
and supplies is based upon the decline in charge-out index prices of the Balti- 
more & Ohio, New York Central, and Pennsylvania Railroads. On January 1, 

1921, this index price was 208 per cent of the average index price of the same 
roads for the test period. On July 1, 1921, it was 158, on October 1, 1921, 160, 
and on November 1, 1921, 149. The average Index for the period July 1 to 
December 1, 1921, was determined to be 156 on the basis of a composite aver- 
age of the index figures of July 1, October 1, and November 1.. By averaging 
208, the index at the beginning of the year, and 156, the average index for 
the last six months, the carriers fixed the Index for 1921 at 182 as compared 
with 100 during the test period. They estimated the Index for January 1, 1922, 
to be 149, which was the index of November 1, 1921 ; they estimated the index 
on February 1, 1922, to be 137; they considered that the average of these two 
1922 index figures, or 143, would represent the fair prevailing price index of 
material and supplies, as compared with the test period. This figure Is 21.4 
per cent under 182, the average index determined for 1921, and the carriers 
deduce therefrom that the average prevailing price of material and supplies 
was 20 per cent below that of 1921. 

Carriers purchase or contract for material and supplies many months before 
using them. Because of the large stocks of materials purchased at high prices 
and carried over into 1922, the effect of reduced material prices will not be 
reflected fully in charge-out prices for many months. The estimates of car- 
riers are based solely upon charge-out prices, rather than purchase prices. 
While the index of 137 for February, 1922, if accurate, undoubtedly exceeds 
the average index of purchase prices prevailing at the time of the hearing, it 
more nearly approximates that index than the composite figure used by the 
carriers. If 137 had been used in the calculations of the carriers for the 
constructive year, the reduction in the price of material and supplies would 
have been 25 per cent instead of 20 per cent. If 25 per cent had been used the 
operating expenses of the carriers would have been further reduced for the 
constructive year by $23,800,000 in the eastern group, $6,500,000 in the southern 
group, and $15,800,000 in the western district, a total of $46,100,000, 

Miscellaneous charges to operating expenses were decreased in accordance 
with the composite percentages upon the basis of which labor, fuel, and ma- 
terial and supplies were reduced. The reductions so determined were 11.14 
per cent in the eastern group, 10.99 per cent in the southern group, and 10.1 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 643 

per cent in the western district. Tliis estimate is«wliolly arbitrary as applied 
to different items wliich would be influenced by varying factors. Nevertheless 
it is accepted as the best which the carriers were able to submit in the limited 
time afforded. 

On January 1, 1922, the Federal income tax rate applicable to all corporations, 
including carriers, was increased from 10 to 12.5 per cent. In computing the 
constructive year the carriers have deducted the following amounts to cover 
tbe increase in income taxes due both to the increase in Federal tax rate and 
the increase in income : Eastern group, $25,000,000 ; southern group, $6,069,000 ; 
western district, $25,694,332; total, $56,763,332. These estimates are in addl- 
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tion to the amoimt of income taxes actually accrued during 1921 and deducted 
from net revenue from railway operations in the determination of $614,610,531, 
the actual net railway operating income for that year. The amount of this 
accrual in 1921 is not before us, but is probably in excess of $30,000,000. The 
amounts of Federal taxes accrued by all Class I carriers and lessor companies 
in recent years are as follows: 1917, $57,957,420; 1918, $53,507,951; 1919, 
$41,742,113; 1920, $50,542,597. It appears from a comparison of the net railway 
operating income of 1918, 1919, and 1920 with the net railway operating 
income as estimated by the carriers for the constructive year, that the income 
tax applicable to the latter would not greatly exceed that actually accrued in 
1918, 1919, or 1920. In the eastern a:roup the increase due to increase in tax 
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rate was obtained by applying 2.5 per cent to the net railway operating income 
for 1921 instead of to the net taxable income, which was considerably less. Tlie 
increase due to increase in income was obtained by applying 12.5 per cent to the 
aggregate additional income of the constructive year. If this calculation had 
been made by individual carriers, the estimate would have been substantially 
less. 

On January 1, 1922, coincident with the Increase in the carriers' income-tax 
rate, the transportation tax of 3 per cent on freight was repealed. Carriers 
annually pay considerable sums as freight charges to other carriers upon their 
material and supplies, and, to the extent that transportation taxes accrued 
thereon, carriers' expenses will be less in 1922 than in 1921. 

Passing fpom the constructive year to the prospects for the immediate futurs, 
the carriers estimate that the revenue tonnage for 1922 will not exceed that of 

1921. In support of this position they assert that in the Middle West the winter 
wheat crop of 1922 will be less than that of 1921 ; that there is prospect of a 
considerable decline in the California citrus crop due to damage by frost; and 
that in the South the acreage of cotton has been reduced by various factors. 
We are not ready to accept February crop estimates as accurate, but even if 
their forecasts of these three crops are realized this is far from conclusive that 
the aggregate tonnage of agricultural products will be decreased. Yields of 
various crops vary from year to year. Some are good and others are poor, and 
large yields of other crops may more than offset any deficiency in these three. 
Moreover, facts of record indicate that in the South cotton growing is being sup- 
planted to some extent by diversified farming. 

The carriers asserted that there was no evidence of a revival of business suffi- 
cient to warrant a prediction of increased traffic in the near future. Since the 
second week in January the number of cars of revenue freight loaded had been 
steadily increasing, but this the carriers in part discounted on the ground that 
the increased car loadings were caused largely by emergency shipments of coal 
designed to guard against the contingency of a strike in the coal fields on 
April 1. The strike has occurred and still continues ; and the revenue freight 
loaded has somewhat decreased. 

The subjoined chart shows the net revenue ton-miles and passenger-miles from 
1890 to 1921, inclusive, and the trend for each of these items, from 1890 to 1915, 
as projected through the succeeding years to 1930 : 

Taking the charted trend as normal, freight traffic for 1921 was subnormal. 
Revenue ton-miles for that year aggregated 306,755,332,000 for Class I carriers, 
or- about 309,500,000,000 for all carriers. The trend of tonnage, 1890-1915, if 
projected through 1922, will aggregate 362,567,000,000 revenue ton-miles for that 
year. To equal that ton-mileage in 1922 would require an increase over 1921 of 
about 17 per cent, and to equal the ton-mileage of 1920 would require an in- 
crease of over one-third. The first three months of 1922, as evidenced by the 
operations of Class I carriers, show a definite upward trend compared with the 
corresponding period of the preceding year. Revenue car loadings in January, 

1922, were only 3.3 per cent over those of January, 1921, but net railway operat- 
ing income aggregated $29,476,422, as compared with a deficit of .$958,399 in 
January, 1921. Revenue car loadings for February, 1922, were 12.1 per cent 
in excess of those of February, 1921, and net railway operating income was 
$47,770,897, as compared with a deficit of $7,398,307 in February, 1921. In 
March, 1922, revenue car loadings exceeded those of March, 1921, by 19.9 per 
cent. Undoubtedly, anticipation of a general coal strike influenced March load- 
ings, but the upward trend of traffic is apparent notwithstanding this fact. We 
feel justified in accepting increased revenue car loadings as foreshadowing an 
increased volume of freight traffic. The effect of the coal strike, which began 
April 1, can not be forecast. It may affect traffic other than coal and coke. The 
increase in loading for all freight traffic during the first three months of 1922 
was 11.9 per cent over that of 1921. The subjoined table indicates by months 
and in the aggregate the increase in loadings of cars of revenue freight other 
than coal and coke for the first three months of 1922 compared with the same 
period of 1921 : 
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Grain 

and 

grain 

products. 


Live 
stock. 


Forest 
products. 


Ore. 


Merchan- 
dise and 
1. c. 1. 


Miscel- 
laneous. 


Total of 

six items 

designated. 


January, 1922 


210,244 
178,707 


135,706 
140,720 


203,996 
198,635 


18,386 
36,717 


875,296 
752,917 


881,889 
880,341 


2,325,517 
2,188,037 


January, 1921 , 




Increase 


31,537 
17.6 


15,014 
13.6 


5,361 
2.7 


1 18,331 
149.9 


122,379 
16.3 


1,548 
0.2 


137,480 
6.3 


Increase. Der cent 






February. 1922 


204,794 
151,161 


116,448 
113,564 


200,406 
208,968 


16,606 
31,569 


863,973 
761,662 


880,600 
847,062 


2 282 917 


February. 1921 


2,113,986 




Increase 


53,633 
35.5 


2,884 
2.5 


I 8,472 
14.1 


114,963 
147.4 


102,311 
13.4 


33,538 
4.0 


168 931 


Tncrease. Der cent 


8.0 






March. 1922 


185,331 
163,031 


123,108 
117,248 


237,321 
222,057 


23,642 
28,919 


1,068,782 
944,488 


1,150,883 
1,033,822 


2,798,067 
2,509,565 


March. 1921 




Increase 


22,300 
13.7 


5,860 
5.0 


15,264 
6.9 


15,277 
118.3 


124,294 
13.2 


126,061 
12.2 


288,502 
11.5 


Increase. Der cent 






First three months, 1922. . 
First three months, 1921 . . 


600,369 
492,899 


375,262 
371,532 


641,813 
629,660 


58,634 
97,205 


2,808,051 
2,459,067 


2,922,372 
2,761,225 


7,406,501 
6,811,588 


Increase 


107,470 
21.8 


3,730 
1.0 


12,153 
1.9 


138,571 
139.7 


348,984 
14.2 


161.147 5M.913 


Increase, Der cent. 


5.8 «^7 






1 
1 



1 Decrease. 



These figures indicate that the increase in revenue car loading during the 
first three months of 1922 was general and not confined to coal and coke. 
It appears reasonably certain that, with increased trafiic and lowered operat- 
ing expenses, the net railway operating income of the carriers in 1922 would 
be more favorable, under present rates, than in 1921. 



FREIGHT BATES AND CHARGES. 

In Increased Rates, 1920, supra, we permitted percentage increases in the 
charges for freight service, Including switching and special services, as fol- 
lows: In the eastern group, 40 per cent; in the western group, 35 per cent; 
in the southern and mountain-Pacific groups, 25 per cent; and upon inter- 
territorial trafiic 33^ per cent. In Authority to Increase Rates, supra, the 40 
per cent increase was authorized within Illinois teritory as there defined 
and between that territory and the eastern group, and a 35 per cent increase 
between that territory and the western group. The average revenue per 
ton-mile in 1921 was greater than that for the fiscal year ended June 30, 1914, 
by the following percentages: Eastern district, 96.1; southern district, ftl.4; 
western district, 59.3; and United States as a whole, 76.2. In 1914 the 
average-distance haul per revenue ton per road was 155 miles and in 1921, 
187 miles. 

One important subject of inquiry is the extent to which readjustments have 
been made and their effect upon the rate level. In giving our approval to 
the rates authorized in Increased Rates, 1920, supra, we said at page 256: 

"The rates to be established * • * must necessarily be subject to such 
readjustments as the facts may warrant. It is conceded by the carriers that 
readjustments will be necessary. It is expected that shippers will take these 
mattes up in the first instance with the carriers, and the latter will be ex- 
pected to deal promptly and effectively therewith, to the end that necessary 
readjustments may be made in as many instances as practicable without 
appeal to us." 

General reductions ranging from 10 to 22 per cent ordered by us with 
respect to carload rates of grain, grain products, and hay in the western and 
mountain-Pacific groups became effective during January, 1922, and upon 
our recommendation rates on live stock in Uie same groups in excess of 50 
cents per 100 pounds had been reduced 20 per cent, but not below 50 cents, in 
October, 1921. Practically all other carload rates upon products of the farm, 
garden, orchard, and ranch throughout the country were reduced 10 per cent 



646 PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 

In January, 1922. All of these recluced rates, other than those on grain, 
grain products, and hay in the western and mountain-Pacific groups, expire 
by tariff limitation on June 30, 1922. Only in these three Instances have re- 
ductions been made covering the entire country, or the whole of any one 
or more rate groups, since the increases of 1^20 became effective. 

Many rate readjustments, resulting in reductions, have been made since the 
increases of 1920. Some affected a substantial volume of traffic, such as export 
grain, bituminous coal to Lake Erie ports for the Northwest, san*! and gravel 
in eastern territory, ore, lumber, and petroleum and its products. In some 
instances the volume of traffic after the reduction was less and in others 
more than before the reductions. Protests, usually alleging undue prejudice, 
have been filed by shippers against many of these readjustments, and in some 
cases have resulted in suspension proceedings. Some readjustments have 
been male hastily under pressure from particular shippers, or for the purpose 
of retaining traffic or deflecting it from one group of carriers to another. 

In their constructive year, which is based on 1921 tonnage, the carriers esti- 
mated the net effect of the reductions in the revenue of Class I roads at 
$186,700,000, distributed as follows: Eastern group, $75,000,000;* southern 
group, $15,200,000;' western district, $96,500,000.^ These estimates represent 
but 4.7 per cent of $3,963,900,000, the freight revenue for 1921, as adjusted by 
carriers to cover rate reductions made prior to January 1, 1922. The total 
amount paid by shippers and passengers for transportation has also been re- 
duced by the amount of the transportation taxes, repealed January 1, 1922, 
which in 1921 aggregated approximately $186,000,000. 

The positions of shippers and representatives of the public in this proceeding 
are diverse. Many urge immediate radical reductions, contending that rates 
in the aggregate or on particular commodities are unreasonable; that the in- 
creases of 1920 contributed to the depression which followed by a few months 
the date of their establishment ; that notwithstanding some readjustments and 
reductions subsequently made, the existing rate level is preventing a revival of 
commerce, and by diminishing the flow of trnttic defeats the desired end of 
producing adequate net return for the carriers. Others urge that rates be 
reduced as soon as possible, but express no opinion as to whether reductions 
should now be made. Most of the general commercial and shippers' organiza- 
tions urge that reductions when made should apply generally to all rates, ai» 
did the increases of 1918 and 1920, but no shipper or shippers' organization 
urged reductions in fares as well as in rates. Numerous State commissions 
in the West and South contend that reductions should be J.mde both in rates 
and in fares. The representatives of certain industries and of a few general 
organizations urge that reductions be applied only to basic commodities, the 
staples which are recognized as most important to the economic situation of 
the country, and which usually constitute low-grade freight. 

The carriers are unanimous in the opinion that increased rates have not 
caused the business depression, which they attribute to generally recognized 
world-wide readjustments resulting in unfavorable trade and credit conditions, 
restricted purchasing power, contraction of consumption, and, in many in- 
stances, collapse of demand. The carriers contend that the increased rates 
were not even an important contributing factor in the lessening of traffic in 
1921, and that reduction in rates will not restore normal traffic. They do not, 
however, advocate rate increases as a means to increase net revenue. They 
admit that rates are too high and must come down, but they insist that rates 
can not be further reduced until the costs of transportation are further reduced. 

^ During the December hearings, a traffic witness estimated that, based on the traffic of 
a normal year, rate reductions after August 26,. 1920, would aggregate $100,000,000 in 
official classification territory ; during the January hearings the same witness gave de- 
tailed figures estimating the effect of reductions in the same territory at $101,145,000; 
in their constructive year, placed in evidence in March, Class I carriers of the eastern 
group estimated that rate reductions since September, 1920^ would amount to 4 per cent 
of the freight revenue, or, in round figures. $75,000,000, for 1921. 

 During the December hearings, a traffic witness estimated that the reduction of 10 
per cent In rates on products of the farm, garden, orchard, and ranch would aggregate 
$6,000,000 to southern carriers during the six months period January-^une, 1022 ; in 
their constructive year, placed in evidence in March, Class I carriers of the southern 
group estimated that all rate reductions since January 1, 1921, would amount to 
$15,200,000 for 1921. 

* During the December hearings a traffic witness estimated that, upon the basis of the 
tonnage for the 12 montb period ended September 80, 1921, rate reductions since August 
26, 1920, would aggregate $96,500,000. 
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Rates geuerally have been increased twee lu tlie past four years, the in- 
crease of 1920 alone having been intended to produce more than $1,000,000,000 
uddit onal revenue from the transportation of freight. As wages and cost of 
materials have been materially reduced since the increases of 1920, it is the 
position of shippers generally that the inability of the cirr ers to earn a fair 
return since these reductions were made is due largely to the failure of traffic 
to niove in normal volume, and that the most important problem before us is 
to devise rates that will move more tratHc and at the same time be compensa- 
tory to the carriers. It is generally recognized that existing high rates are a 
burden upon commerce, and many shippers insist that they are forcing move- 
ment to other forms of ti'ansportation, tend to restrict traffic and in some n- 
Btances to prevent particular movements. Many complaints are also made 
relative to the disturbance of relationships between producing or consuming 
districts due to the manner in which rates have been increased and to partial 
readjustments which have subsequently taken place. The belief is general that 
traffic has been localized and the radius of distribution reduced. One repre- 
sentative witness testified that while his trade in territory within a radius of 
a hundred miles declined 16 per cent in 1921 as compared with 1920, the vol- 
ume of his business in territory distant from 500 to 800 miles declned from 
30 to 50 per cent. 

Some shippers contend that the psychological effect upon industry of existing 
high transportation charges is as Important as the effect in dollars and cents. 
Agitation of the freight-rate question has been continuous, and the shipping 
public, aware that transportation charges are still on a high level, is discount- 
ing price deflation and withholding purchases in the expectation of lower de- 
livered costs. This has a substantial effect upon the volume of traffic and 
revenues of csiriiers. Rate stability is one of the important needs of com- • 
merce. It is a fundamental law of business that the anticipation of a falling 
market tends to restrict purchases. The public does not accept the present 
rate level as stable because of the belief that rates are too high and must 
come down. 

In the year 1920 there culminated a period of extreme inflation, which was 
followed by a period of depression. At tiie close of the hearings the depres- 
sion had existeil for approximately a year and one-half.' Factors other than 
transportation charges have been showing a tendency to stabilize upon a level 
considerably below that of 1920 but higher than the pre-war level. Shippers 
ai^ed that although rate reductions if made a year ago 'might not have stimu- 
lated traffic, there are reasons for believing that reductions, if made now, would 
hasten business recovery and result in increased tonnage. 

Many shippers contend that such reductions as are made should apply upon 
traffic generally rather than upon specific commodities. The rate increases of 
1918 and 1920 affected all commodities. These shippers say that prior to the 
general increases the differences between carload rates on low-grade basic com- 
modities and rates on other commodities were as great as were justified by 
conditions then existing. Those differences have been widened by the per- 
centage method of increasing rates, presumably in accord with changed condi- 
tions. The volume of traffic in the various commodities handled by different 
carriers Is far from uniform. For example, the percentage of coal tonnage to 
total tonnage ranges from 4 per cent on some lines to 85 per cent on others. 
These shippers urge that, in the absence of proof that rates on particular com- 
modities are unlawful, reductions confined to particular commodities will result 
in unfair distribution of the transportation burden and deplete the revenues of 
one set of carriers for the benefit of others. They refer to the many practical 
difflcultles encountered in any attempt to select particular commodities for a 
general reduction to the exclusion of others, and to the tariff confusion and 
new commodity rates which will result One of the needs of commerce is the 
lessening of the spread In rates between commodities and localities created by 
the percentage increases of 1918 and 1920. This applies to commodities in gen- 
eral and not merely to basic commodities. Shippers say that carriers* revenues 
have been depleted in the aggregate by piecemeal reductions, but that the public 
generally does not recognize such changes as a general lowering of the rate 
level ; that the restoration of confidence and stabilization of business can not 
be attained by such a process; and that any anticipation that reductions in 
freight rates will tend to increase confidence and a willingness to purchase can 
only be realized by reductions more general in extent than if limited to basic 
commodities. 
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Evidence was introduced concerning a wide range of commodities Par- 
ticular attention was directed to basic commodities, among wliich may be men- 
tioned coal, Iron, and steel and the materials which enter into their manutac- 
ture, stone, sand and gravel, brick and clay products, cement, forest products, 
foodstuffs, agricultural products, and live stock. 

Shippers of basic commodities submitted the same general character of evi- 
dence relative to the necessity of rate reductions as other shippers, but advo- 
cated large reductions upon the basic commodities, even though as a result no 
reductions may now be made upon other commodities. They urged that gen- 
erally these commodities constitute low-grade freight which moves in any class 
of equipment, loads heavily, is subject to little loss or damage in trani^t, and 
consequently is desirable traffic for the carriers and entitled to the lowest rates. 

They also urged that, since the existing rates were authorized, price declines 
on basic commodities had been more severe than on higher-grade commodities ; 
that their industries as a whole were in a depressed condition; that in some 
cases the commodities were being sold at a loss ; that many basic commodities 
are important raw materials used in manufacture ; that rate reductions thereon 
will do much to reduce cost of production and to stimulate business ; and that 
generally transportation charges thereon were and are out of proportion to 
the value of the property transported, and restrict production and movement. 

Particular stress was laid upon the rates on commodities used in the con- 
struction of buildings, bridges, and roads. Shippers of road materials pointed 
to the need of many miles of improved highways and urged that road con- 
struction should be undertaken on a large scale 'during times of depression 
and unemployment. Building construction needs for the present year are 
greater than those incident to years in the period immediately preceding the 
war. Not only has the population of the country increased, but during the 
war building and other construction, except for war purposes, was largely 
suspended and the shortage then created- has not yet been supplied. This is 
particularly true of dwellings, the shortage in which is reflected in the high 
rents prevalent for living apartments and dwelUng houses. The President's 
Oonference on Unemployment, in its report of September 29, 1921, said : " We 
are short more than a million homes; all kinds of building and construction 
are far behind national necessity." A representative of building-material 
manufacturers and building contractors presented evidence to the effect that 
lowered building costs, must be brought about if the housing shortage is to 
be overcome, and that prices of material and labor in the construction industry 
have fallen much below the peak, whereas freight charges on building materials 
generally have not been reduced. Figures presented by him indicate that, 
using 1913 as 100, the index of building-material prices reached 310 during 
1920 and had receded in December, 1921, to 163.2; and that, although no 
general statistics on building labor are available, the December labor index* 
again using the year 1913 as 100, was probably not far from that on building 
material, 163.2, which represents reduction from a peak of somewhere between 
300 and 400 in 1920. The figure 163.2 has not been reconciled with that of 
203 published by the United States Bureau of Labor Statistics. The efficiency 
of labor appears also to have greatly increased since war years. Shippers of 
building materials further urged that the increases in freight charges as made 
affected heavy, low-priced construction materials far more than commodities 
of higher value, upon which the percentage of freight charge to value was 
comparatively small; that the heavier construction materials, considered as a 
group, are important money-earning freight for the railroads, and that revival 
in the construction industry will do much to build up the earnings of the 
carriers. These shippers, as men experienced in business, expressed th^r 
conviction that sound public policy demands a reduction of rates of trans- 
portation on basic commodities which will tend to encourage production, create 
employment, and reduce the general level of the cost of living. They empha- 
sized the contention that the public welfare requires that these indispaieable 
commodities be moved as cheaply as possible. 

According to figures published by the United States Bureau of Labor Sta- 
tistics, the relative prices of principal commodity groups in December, 1921 , 
compared with average prices in 1913 taken as 100, were as follows: Farm 
products, 113 ; food, 139 ; cloth and clothing, 185 ; fuel and lighting, 187 ; metals 
and metal products, 119; lumber and building materials, 203; chemicals and 
drugs, 161; house-furnishing goods, 218; miscellaneous, 148; all commodities, 
149. The price index for February, 1922, all commodities, is 151. If the 
average freight revenue per ton-mile for the year ended June 30, 1913. Glass 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 649 

I roads, be taken as 100, the relative figure for freight charges in December, 
1921, was 172. It is evident that price deflation has talten place on most com- 
modities but has been far from uniform. 

The following table reflects the wholesale index prices, all commodities, com- 
pared with the ton-mile revenue for Class I roads by years for 1916, 1917, 
X918, and 1919, and by months for 1920, 1021, and January and February, 1922. 
Relative figures for 1913 are taken i^s 100, the calendar year being used for 
prices and the year ended June 30, 1913, for revenue : 



Period. 



Year ended Dee. 31— 

1916 

1917 

1918 

1919 

1920 

1921 

Janoary, 1920 

Febmaiy, 1920 

March, 1920 

April, 1990 

May, 1920 

June, 1920 

Jiily,1920 

August. 1920 

Saptember, 1020 

October, 1920 



Whole- 


Average 


sale 


revenue 


prices. 


per 
toa-mile. 


124 


98 


176 


99 


196 


118 


212 


135 


243 


146 


153 


177 


248 


135 


249 


137 


253 


137 


205 


136 


272 


188 


260 


135 


262 


184 


250 


130 


242 


161 


225 


171 



Period. 



November, 1920 
December, 1920. 
January, 1921... 
February, 1921. 

March, 1921 

April, 1921 

itey,1921 

June, 1921 

July, 1921 

August. 1921... 
September, 1921 
October, 1921... 
November, 1921 
December, 1921. 
January, 1922... 
February, 1922. 



Average 
revenue 

per 
ton-mile. 



176 
169 
169 
174 
186 
186 
174 
178 
174 
179 
179 
176 
179 
172 
162 
160 



Although our announcement with respect to the scope of this proceeding 
stated that relationships between particular points under existing rates were 
not in issue, some evidence was introduced concerning particular rate situations 
and relationships. The record is inadequate as to most of these special situa- 
tions and no finding will be made regarding them. In some, suggestions as to 
needed readjustments are hereinafter made. 

Numerous shippers In various lines of business sought reductions in rates on 
commodities manufactured or handled by them. Most of these shippers con- 
tended that their commodities are basic and accordingly entitled to first 
consideration; or that, if any reductions are to be made, such reductions 
should apply upon their commodities quite as much as upon commodities 
generally characterized as basic. Some shippers stressed the relatively high 
level of class rates, and pointed to increases therein as well as in classifica- 
tion ratings of many articles, in addition to general increases. They stated 
that the net result of the various changes has been to widen unduly the 
differences between carload and less-than-carload rates, and urged that to 
widen further these differences by reducing carload commodity rates and not 
class rates would have a serious effect. Some of the miscellaneous commodities 
move generally on class rates, others on commodity rates. Commodities which 
move on class rates in some territories move on commodity rates in others. 
The wide range of evidence presented, the numerous and diverse interests con- 
cerned, and the competitive relationship of many commodities accentuate the 
difficulty of selecting individual commodities for specific reductions. 



COAL AND COKE. 

The annual production of bituminous coal during the five-year period ended 
with 1920 averaged approximately 530,000,000 tons. Unlike the production of 
anthracite coal, which is more or less stable, the production of bituminous 
coal is greater or less according to industrial activity. Approximately 40 
per cent is used by industries, 28 per cent by railroads, and the remainder for 
domestic and miscellaneous purposes. 

Shippers who oppose a horizontal reduction and favor reductions on basic 
commodities with few exceptions select coal as one of the commodities upon 
which reductions should be applied if any are made. 

To illustrate the importance of coal freight charges in determining produc- 
tion costs of other commodities, coal operators selected clay products, lime, 

97096— 22— FT 3 8 
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cement, artificial heating and iUmninating gas, manufactured ice, iron and steel 
articles, and glass. They testified that power and fuel costs entering into the 
manufacture of these commodities range from 10 to 28 per cent of the total 
production cost. Transportation costs prohahly do not average more than 
half of the total delivered fuel cost, from which it would appear Miat, for 
example, a reduction of 15 per cent in coal rates would not reduce production 
costs of the selected commodities by n^re than from 0.75 per cent to 2 per 
cent. Data introduced by coal operators indicate that the average mine price 
of coal declined from approximately $3.77 per ton in June, 1920, to $2.56 per 
ton in December, 1921. Spot prices in February, 1922, were in the vicinity of 
$2.20 per ton. The average annual mine price in the years 1904 to 1915 appears 
to have ranged' from $1.06 to $1.18. It is stated that at the end of the year 
1921 the average delivered price for spot coal for industrial use was approxi- 
mately $4.40 per ton, as compared with $2.50 In 1916. Generally speaking, 
transportation charges on coal have not increased since 1915 in any greater 
ratio than mine prices, nor does it appear that on the average the ratio 
of transportation charges to mine prices was greater in February, 1922, than in 
the period 1904r-1915. 

In 1921 carriers used approximately 130,000,000 tons of coal. Many do not 
obtain their fuel supply upon their own rails and pay transportation charges 
thereon to other carriers. Coal operators urged that the reduction in these 
charges would to a considerable extent offset any loss in revenue resulting from 
rate reductions on coal. A witness for the carriers testified that a 10 per cent 
reduction in coal rates in the eastern group, based upon 1921 tonnage, would 
result in loss in revenue approximately $72,740,000, whereas the reduction in 
transportation charges paid by eastern carriers would be less than $4,700,000. 
As previously stated, the ratio of coal traffic to other traffic on different roads 
varies materially, being in some cases 85 per cent and in others as low as 4 
per cent of the total tonnage. It is evident, therefore, that loss in revenue 
from coal-rate reductions would affect some carriers greatly and others but 
little. Some of the less prosperous carriers are among those carrying a high 
proportion of coal. 

Rates on coke are frequently related to rates on bituminous coal. Complaint 
has been made with respect to the existing relationship, but the record affords 
insufficient basis for conclusions as to what, if any, readjustment should be 
made. 

Anthracite coal is produced in a restricted area and moves in much less vol- 
ume than bituminous coal. Prices have not receded materially from the peak 
of 1920. The present rates represent a smaller percentage of the mine price 
than prior to 1915. 

lEON, STEEL, AND ORE. 

The iron and steel industry usually employs several hundred thousand men 
and produces a large tonnage for the carriers. The industry as a whole was 
highly prosperous in the years 1914-1920, and many companies were able dur- 
ing that period to pay large dividends and to accumulate substantial surplus 
funds. Beginning in the latter part of 1920 the industry encountered one qt 
the most serious depressions in its history. By the end of 1921 many plants 
were closed and others were being operated at from 30 to 75 per cent of ca- 
pacity. Prices had dropped materially since 1920. and were from 15 to 50 per 
cent above the 1913 level. In some cases prices were said to be less than the 
cost of production. We feel warranted in taking notice of the fact that since 
this case was submitted the general condition of the iron and steel industry 
has materially improved. 

The principal raw materials used are coal, coke, dolomite, limestone, and 
iron ore. These are rarely all produced in any one locality, and in conse- 
quence some plants are located near the source of certain raw materials 
and other plants near the source of other raw materials. Transportation 
charges on the different raw materials are therefore of varying importance 
to the different manufacturers. Manifestly changes in rates on one raw mate- 
rial unaccompanied by like changes on others tend to cause dislocation of rela- 
tive production costs. A number of readjustments resulting in reductions of 
rates on raw materials and finished products have been made by the carriers 
since 1920. The reductions were not applied uniformly upon all the raw mate- 
rials, and have resulted in complaints of unjust discrimination and undue preju- 
dice. Except in particular situations, or to the extent that rates on one or 
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luore raw materials are from a transportation standpoint too high as compared 
witli rates on others, it would appear that reductions in rates on the raw ma- 
terials should, in so far as possible, be made upon all alike. 

Practically all of the ores produced in the United States, other than iron 
ore, are mined in the western district. Many smelters reducing copper, lea:d, 
zinc, silver, and other ores are there located, and the products are in large part 
shipped to industries in the East. Mining and smelting are of great economic 
importance to many Western States. These industries were greatly stimulated 
during the war period, and the output increased materially. The serious de- 
l)ression in these industries .which developed in the latter part of 1920 was 
attributed by the shippers in large measure to the rate increases of that year. 
They contended that the increased rates were so out of proportion to the value 
of the commodities as greatly to restrict movement. They pointed particularly 
to the situation as to low-grade ores, the movement of which, it was stated, had 
almost ceased. 

The record shows that rates on low-grade ores in many of the intermountain 
States were not increased in 1920. Other rates, both on low-grade and high- 
grade ores, have since been materially reduced, in many cases eliminating 
the entire increase of 1920. In addition, material reductions have been made 
in rates on copper and lead bullion from Utah, Colorado, Montana, Arizona, 
and other States to eastern destinations, which in most cases resulted in rates 
as low as or lower than those in force immediately prior to the increases of 
1920. In some instances the rates on coal used by these industries were not 
increased, but generally rates on fuel remain upon the level established by the 
increases of 1920. Manifestly, rates on fuel and other materials and supplies, 
which in many cases are obtained from distant sources, are of importance 
In determining production costs. There has been some improvement in these 
industries since the autumn of 1921, but, until overstocked markets shall 
have further readjusted themselves, the volume of movement can hardly be 
materially increased by establishment of any ore and smelter-product rates 
which would be fairly compensatory to the carriers. 

ROAD AND BUILDING MATERIALS. 

Evidence was introduced with respect to a number of low-grade materials 
used in the construction of highways, bridges, and buildings, including sand, 
gravel, crushed stone, chats, slag, cement, asphalt, brick, tile, plaster, and lime. 

Sand, gravel, and crushed stone move in large volume, usually for short dis- 
tances, load to capacity, and are of the lowest grades of freight, with little 
risk of damage or loss. Shippers contended that rates thereon have been 
increased during the last five years in greater proportionn than on other 
commodities, because of the flat increase of 20 cents per ton made in 1918; 
that in eastern territory increases on short-haul traffic have ranged from 
43 to 96 cents per ton since 1917, whereas the price at point of origin in 1921 
was 75 cents per ton; that many projects for construction, particularly of 
highways, have been deferred because of the high level of existing rates; 
that in times of depression public construction should be at its peak instead 
of at its minimum; that the railroads are losing traffic in these commodities 
because of motor-truck competition and the opening of local pits in the vicinity 
of large consuming points ; and that these wayside pits produce inferior mate- 
rial to the exclusion of the standard material which otherwise would be 
selected and transported by rail. They requested that the entire increase of 

1920 and an additional 10 cents iJer ton be eliminated from the present rates. 
Computations from carrers* reports on file with us disclose that the revenue 

tons of clay, sjind, gravel, and crushed stone originated by Class I carriers in 

1921 were over p]ighty -eight millions, a decline of less than 11 per cent from 
the tonnage of 1920, the year in which producers of these commodit'es shipped 
their greatest tonnage. The decline in all freight traffic in 1921 compared with 
1920 was 25 per cent. Prices of sand and gravel In 1921 were much higher than 
in former years, averag ng 75 cents per ton at the pit or quarry compared with 
37 cents in 1914, 61 cents in 1918, and 65 cents in 1919. Many reductions in 
rates have ^already been made, principally in the eastern group. 

Slag, a residue from the manufacture of pig iron, is largely used for the 
same purposes as gravel and crushed rock. It Is also used by some plants as 
I he basic material in the production of cement. Slag shippers suffered from 
the buslnesB depression like many other, and attr'bute their unfavorable 
Bituation in part to freight rates. In 1917 and 1918 the production of slag 
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was greatly stimulated by the effect of war conditions upon the iron and steel 
industry. The production in 1918 was the greatest of record. Prior to the 
increase of 1920 many of the plants now closed down had ceased to operate 
or were operating at much less than capacty. The aggregate production in 
1921 was equal to that of 1916, which the testimony indicates wag a normal 
year. 

Cement is of great and growing importance in the construction of high- 
ways, build ngs, and other structures. Unlike most other commodities, its move- 
ment in 1921 was almost equal to that in 1920, the peak year for this industry. 
In 1921 cement plants shipped by rail and otherwise 94,672,000 barrels as against 
96,329.000 in 1920. The annual shipments of cement during the period 1911 
to 1919, inclusive, ranged from seventy to ninety-four million barrels. Reports 
of Class I carriers on file with us disclose that the tons originated on their lines 
were 15,610,486 in 1921 and 15,400,210 in 1920. Cement shippers tt^stified 
that the tonnage of cement in 1921 was maintained largely because of the road- 
building programs of the Federal and State Governments. One of their exhibits 
indicates that, aside from the cement transported for road-building piu-poses, 
the movement in 1921 was^ except for 1918, the smallest in the past 11 years. 
Prices have not fallen to as great an extent on cement as on many other com- 
modities. The average price at the mill during 1921 was $1.66 per barrel com- 
pared with 92 cents to $1.10 per barrel during the years 1913, 1914, and 1915. 
The price in February, 1922, was $1.50 per barrel. 

Large -quantities of coal are used in the manufacture of cement. Shippers 
of cement urged reduct'ons in rates on coal as w^ell as on cement. They esti- 
mated that,' on the average, transportation charges on the quantity of coal 
required to produce a barrel of cement increased from 13.6 cents in 1913 to 24.9 
cents in 1921, or 11.3 cents. Of this about one-half was added by the increase of 
1920. Taking these figures as a base, a reduction of 15 per cent, for example, in 
coal rates would reduce the production cost of cement by less than 4 cents per 
barrel. Shippers contended that cement rates are unduly high because in- 
creased in greater proportion during recent years than rates on other com- 
modities; that cement loads more heavily than the average of all freight and 
yields higher car-mile revenues ; and that present freight charges on the materi- 
als constitute too great a proportion of the production cost, • They testified that 
from 13 representative producing points car-mile revenues on cement averaged 
89.29 cents in 1921 and 51.82 cents in 1915. These figures were based upon short- 
line distances and computed upon a loading greater than the average for cement, 
which makes comparison . with statistics of average car-mile revenues on all 
freight of little probative value. The car-m4e revenue shown for 1921 on 
cement is 72 per cent greater than for 1915. This increase is approximately the 
same as the average increase in the ton-mile revenue from freight traflSc for 
the country as a whole. Other exhib'ts indicate that the increases in cement 
rates since 1913 range from 55 per cent on long hauls to 133 per cent on hauls 
of 25 miles and less. The increase for the average haul of 180 miles is 73.3 
per cent. The averages used for cement were not weighted. 

The evidence with respect to brick, building tile, and' other low-grade clay 
products is similar to that as to other basic commodities. These articles load 
heavily, are transported in almost any kind of equipment, and the risk of loss 
or damage is small. Prices have receded materially from the peak of 1920, and 
the industry as a whole showed marked depression in 1921. The situation of the 
paving-brick industry was particularly stressed. It was urged that because the 
weight per unit of roadway surface, when paved with brick, is greater than 
when paved with other materials, such as asphalt and concrete, the effect of the 
general rate increases has been almost to prohibit the use of paving brick except 
where it moves to the point of consumption by forms of transportation other 
than rail. In National Paving Brick Mfrs. Asso. v. A. & V. Ry. Co. (68 I. C. C. 
213), consideration has been given to rates and commodity descriptions on brick 
and certain other clay products throughout the country east of the Rocky Moun- 
tains. A revised list of articles subject to brick rates was prescribed, rates were 
provided on common brick lower than on other cl§iy products for distances up to 
150 miles, and revisions in rates were made In the eastern group approximating 
a 10 per cent reduction in the aggregate. In view of the findings in that proceed- 
ing more extended discussion of rates on clay products is unnecessary in this 
report. 

Evidence was introduced with respect to sewer pipe, segment sewer blocks, 
drain tile, wall coping, flue lining, and chimney pipe. Clay, coal, and labor are 
the principal items of cost in their manufacture. The business for 1920 was the 
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largest experienced. After September, 1920, fewer orders were received than 
during prior years. Early in 1921 municipalities and dealers complained of the 
increased freight rates and refused to buy in excess of actual needs, with the 
result that sales were only about 80 per cent of production. 

Evidence was also introduced with respect to plaster, lime, and asphalt which 
differs little from that as to other materials already discussed. Shippers of 
asphalt contend that rates thereon should not exceed cement rates. We will not 
pass upon that contention in this proceeding. 

FOBE8T PRODUCTS. 

Practically all important regions producing either hardwood or soft-wood 
lumber, including the Pacific slope, the Great Lakes region, and the South, were 
represented at the hearing. Many reductions of lumber rates have been made 
since August, 1920, notably from the Pacific slope to points on the east of the 
Missouri River, ranging from 7 to 16 cents per 100 pounds, and from the South* 
east and Southwest,, mainly to certain territory west of the Missouri River. 
Reductions tending to restore former relationships as between long and short 
hauls were ordered by us In rates on hardwood lumber from the South to the 
territory north of the Ohio River in Southern Hardwood Traffic Asso. v. I. C. 
R. R. Co. (66 I. C. C. 68). The carriers have indicated their intention to make 
reductions in like amounts in the rates on pine and other soft woods from and 
to substantially the same territories, and some of these reductions have been 
made effective. The full facts are lacking as to the effect of reductions in rates 
on forest products, but they appear to have been followed by increase in rail 
movement. Whether the aggregate consumption was increased thereby does 
not appear. 

The evidwice shows that depression in the lumber trade had existed since the 
latter part of 1920, but on the whole, with local exceptions, the volume of lum- 
ber traffic had fallen off to a slightly less extent than freight traffic in general. 
There had been increase in the relative movement by water as compared with 
rail. 

Much of the evidence dealt with the relative, rate situation of the different 
competing lumber-producing regions and the effect thereon of rate readjust- 
ments which carriers have made, but practically all representatives of the lum- 
ber industry who appeared advocated general reductions in lumber rates sub- 
stantially to the basis existing prior to the increase of 1920. Some urged that . 
these be made at least on low grades, which under prevailing conditions pre- 
sent the greatest difficulty in marketing lumber, whether of hard or soft wood. 
The hardwood producers especially assail the rates on logs. Three or four cars 
of logs are required to produce one car of lumber, and therefore the increases 
in log* rates have substantially affected the cost of producing lumber. 

A representative of the board of railroad commissioners of South Dakota 
presented evidence tending to show that, following the general increase of 
1920, rates on lumber from practically all producing regions to South Dakota 
were relatively higher than to other States, and that reductions subsequently 
made, with few exceptions, have not applied to South Dakota but to destina- 
tions already taking lower rates, distance considered. More than 90 per cent 
of the lumber consumed in South Dakota originates on the Pacific slope. Prior 
to the reductions from the West, above mentioned, rates to South Dakota were 
in many ca.ses as high as to points much farther east, are now higher than to 
the Missouri River or Chicago, and are almost as high as to points in central 
and trunk-line territories. It is not possible upon this record to prescribe 
specific rates to South Dakota, but the attention of carriers is called to the ap- 
parent necessity for some readjustment. In making reduction of rates to re- 
adjust competitive situations at points of production due regard should be 
given to the situation at consuming points. 

AGKICULTUBAL PRODUCTS AND LIVE STOCK. 

Agricalture was the first industry to feel the depression in 1921. Prices 
of farm products fell in some instances even below those of 1913 and the gen- 
eral average of farm prices in one month of the summer of 1921 reached a point 
only 6 per cent above that of 1913. The rapid and marked decline in prices 
witboQt similar reduction in production costs created a serious situation and 
resulted in a heavy falling off in the purchase of manufactured articles of all 
kinds in rural sectiona This impairment of purchasing power, combined with. 
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the falling off in foreign demand, contributed largely to the general businenH 
stagnation of 1921. 

In Rates on rain, Grain Products, and Hay (64 I. C. C. 85), reductions were 
ordered on those commodities in the western and mountain-Pacific groups, re- 
moving one-half of the increases permitted in 1920, with an additional 10 per 
cent reduction on grains other than wheat. The effect was to bring down rates 
on the coarse grains nearly to what they were before the increases of 1920. 
Material downward readjustments have been made by the carriers voluntarily 
in export rates on grain and its products to North Atlantic and Gulf portn. 
Upon these rates a large tonnage is moved. Reductions have been made in 
particular instances in rates on fruits, vegetables, and other agricultural prod- 
ucts. Following recommendations by us in National Live Stock Shippers' 
League v. A., T. & S. F. Ry. Co. (63 I. C. C. 107), carload rates on live stock 
between points in the mountain-Pacific and western groups which in Septem- 
ber, 1921, were 50 cents per 100 pounds or more, were reduced 20 per cent, but 
not below 50 cents. 

We have referred to the general reductions in practically all carload and a 
few less-than-caraload rates on the principal products of the farm, garden, 
orchard, and ranch, applicable during the first six months of 1922. These reduc- 
tions resulted in rates not exceeding 90 per cent of the rates established 
August 26, 1920. Among the articles affected are grain and grain products, 
rice* and rice products, hay and straw, butter and cheese, eggs and live iwultry, 
peanus, fuits and vegetables, live stock, cotton and cotton linters, cotton seed 
and cottonseed hulls, unmanufactured tobacco, wool, and mohair. 

Complaint has been made of a number of exceptions or omissions in applying 
these reductions in the various rate groups. Cotton rather generally moves 
on any-quantity rates. The reductions were applied to ^otton, any quantity, 
in the southern group, and in that portion of the western district known as 
southwestern territory, but not in the remainder of the western group, in tbe 
eastern or Mountain-Pacific groups, or on interterritorial traffic except between 
points in the Southwest and points in the southern group. Peanut rates were 
reduced in the southern group, but not in the other groups, and the reductions 
were confined to peanuts " raw in the shell." It is said that peanuts, shelled, 
and certain products, such as peanut butter, should have been included. Cot- 
tonseed and peanut meal and cake in the western district and eastern group 
are generally subject to grain-product rates, and therefore received the benefit 
. of the reductions, whereas in the southern group specific commodity rates 
apply which were not reduced. Shippers contend that this has resulte<l in 
undue prejudice to industries in that group. 

Rate reductions on rice and its products were not made in New England or 
in western trunk-line territory. Transcontinental class rates applying on farm 
products were not reduced. The schedules filed did not cover watermelons from 
Georgia and other Southern States to northern markets, or potatoes from 
Aroostook County, Me., to New England and trunk-line territories. Rates on 
potatoes from that part of Maine to important eastern markets, such as New- 
York and Philadelphia, were left on a materially higher basis than from 
Wisconsin and other more distant western producing points. In some instances 
they were higher from Presque Isle, Me., than from Waupaca, Wis., and 
Cadillac, Mich., to the same destinations. Among the typical commodities not 
covered by the reductions In any group were broom corn, seeds, nursery stock, 
coconuts, pickles, preserves, canned goods, milk, oleomargarine, and frozen 
eggs. Certain shippers urged inclusion of these commodities on the ground that 
they were analogous to other articles upon which the rates were reduced. 
Thus shippers pointed out the importance of seeds to agricultural interests 
and urged that seed rates should be reduced in order to stimulate production. 

In the late months of 1921 and in January and February, 1922, there was an 
appreciable advance in prices of live stock, and of grain, cotton, and other im- 
portant agricultural products, and the situation in producing regions has ma- 
terially improved. As stated, the reduced rates on farm products and live 
stock other than those prescribed by us in Rates on Grain, Grain Products, and 
Hay, supra, are scheduled to expire June 30, 1922. The failure to apply the 
reductions more uniformly has created difficulties which in our judgment 
should be corrected. We are of opinion that the reductions should include 
carload rates on nursery stock and farm and field seeds in all rate groups; 
rates on potatoes from Maine, watermelons from points in the southern group, 
peanuts " raw, in the shell," cottonseed and peanut cake and meal, rice and rice 
products, in carloads, and on cotton and leaf tobacco, any quantity, where not 
now included. 
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PACKING-HOUSE PRODUCTS. 

Packing houses located at East Cambridge, Mass., New York, and other 
eastern points draw a considerable portion of their live stock from the West. 
Packing houses in the interior, Iowa, for example, compete with them in east- 
ern markets. Immediately prior to the general increase of June 25, 1918, rates 
on cattle and hogs from the Mississippi River to East Cambridge were from 1 
to 17 cents per 100 pounds lower than the rates on cured or fresh 'meats. 
These differences have been widened by the general rate changes of the. last 
four years until, following the 10 per cent reduction on live stock effective 
ill January, 1922, the differences now range from 12 to'40.5 cents, and seriously 
handicap Interior independent packers in the eastern markets. 

Upon this record it is -not practicable to prescribe a specific relationship 
between the rates on the live animal and on the product, but the carriers should 
^make some revision of these rates from the Mississippi River eastward. 

FEBTILIZERS AND FERTILIZER MATERIALS. 

Commercial fertilizers and fertilizer materials are used extensively in the 
South and East. The use of fertilizer was greatly reduced in 1921. The 
States of Alabama, Florida, Georgia, Mississippi, North Carolina, South Caro- 
lina, Tennessee, and Virginia consumed 2,625,505 tons of fertilizer as com- 
pared with 4,794,659 tons in 1920, 4,742,406 tons in 1914, and 4,159,047 tons in 
1911. The decreased use of fertilizer in 1921 was accompanied by decreased 
yield per acre of many crops with a resulting decline in traffic for the carriers. 
The widespread and increasing ravages of the boll weevil in the South, with 
consequent restriction in the acreage of cotton planted and lessening of the 
product, have greatly decreased the tonnage carried by rail. The direct effect 
has been to decrease the buying power of the whole of that region. This con- 
dition is a matter of grave concern to southern shippers and carriers. The 
liberal use of fertilizer is one of the most practical and effective methods of 
combating the boll weevil. 

Commercial fertilizer consists mainly of a mixture of acid phosphate, am- 
moniates and potash. Nitrate of soda is the chief mineral ammonlate and is 
imported from Chile. Tankage from the packing houses and cottonseed meal 
supply the organic ammoniates. 

The fertilizer manufacturers pay the transportation charge on raw mate- 
rials, and usually the outbound charge on the product. The price of fertilizer 
at the time of the hearing approached the price in 1914. The extent to which 
fertilizer is used Is determined to a considerable degree by the farmer's ability 
to obtain credit. This is confirmed by the carriers. Local dealers or distribu- 
tors have been accustomed at the beginning of the planting season to extend 
such credit to mature with the crops, in turn depending upon the fertilizer 
manufacturers for credit. Some of these manufacturers said that since the 
price to the farmer is practically upon a pre-war level, rate reductions must 
be made, and the benefit retained by them in order to enable them to continue 
the customary extension of credit, thereby indirectly benefiting the farmer. 
Others said that a reduction will immediately inure to the purchaser. 

The fertilizer for use in production of this year's crops has already moved, 
but the annual movement of raw materials into the fertilizer plants does not 
begin until May. Fertilizer manufacturers asked that reductions ranging from 
20 to 25 per cent be made on fertilizer materials and that on fertilizer we pre- 
scribe for the southern group a distance scale of rates suggested by them. This 
scale would involve a reduction of approximately 22 i)er cent under the scale 
prescribed by us in Royster Guano Co. v, A. O. L. R R. Go. (50 I. C. C, 34) 
as subsequently increased. 

WASTE MATERIALS. 

Dealers in junk, scrap iron, waste paper, and similar waste materials urged 
that the level of freight rates thereon was wholly out of proportion to the 
value of the commodities; that their movement, except for short hauls, had 
materially declined; and that such movements were being made to a large 
extent by motor trucks or other forms of transportation. Many rates in the 
eastern group are higher on scrap lead than on pig lead, on scrap iron than 
on pig iron. Rates on waste paper in the same group are higher In some 
instances than on paper and paper products. 
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The utilization of waste materials is of economic value to tlie country. Deal- 
ers contend that such materials are quite as basic as the new materials and 
that this should be recognized in adjusting rates. 

It is not possible upon this record to prescribe a definite adjustment, but 
carriers should promptly revise their rates on waste materials. 

petboleum: and products. 

In the United States 469,639,000 barrels of crude oil were produced in 1921* 
an increase of 5.9 per cent over 1920, and 125,000,000 barrels were imported 
from Mexico. The crude oil refined in 1921 aggregated 443,000,000 barrels, an 
increase of 2.2 per cent over 1920; and the total amount of gasoline, kerosene, 
fuel, gas, and lubricating oils shipped was 405,204,000 barrels, an increase of 
approximately 1 per cent. 

Exhibits introduced by shippers Indicrated that the crude oil moved by rail 
in 1921 was 25 per cent less than in 1920, and that in 1921 only 6.6 per cent 
of the crude oil received at refineries came by rail, as compared with 9.9 per 
cent in 1920. According to reports of carriers on file, the tons of crude oil 
originated on Class I carriers in 1920 were 6,435,074, and in 1921, 5,044,513 
tons, or 22 per cent less. According to shippers, the number of carloads of 
petroleum products shipped by rail in 1921 was 735,000, or 8.5 per cent lesft 
than in 1920. The number of tons of petroleum products originated on Class I 
carriers as appearing in their reports was 29,615,954 in the year 1920 and 
27,216,185 tons in 1921, a decrease of 8 per cent. 

Fuel oil, gasoline, and other petroleum products are important elements 
of cost In mining, agriculture, and industry, being used as fuelor motive power 
for mine machinery, irrigating plants, tractors, and trucks. Petroleum loads 
heavily, moves in large volume with little loss or damage, and shippers usually 
furnish the tank cars. They saj' that their compensation from the carriers 
for use of the cars is less than cost. The carriers pay at the same mileage 
rate on empty as on loaded cars, and the movement empty is practically lOO 
per cent of the loaded movement. 

In August, 1918, at the solicitation of the petroleum industry, the Director 
General of Railroads substitute a fiat increase of 4.5 cents per 100 pounds in 
all carload rates on petroleum and its products for the 25 per cent increase pre- 
vious applied under his General Order No. 28. This resulted in comparatively- 
small percentage increases in long-haul rates, but the percentage increases in 
short-haul rates were greater than on commodities generally and in many 
cases ranged from 100 to 200 per cent. Shippers stated that as a result most 
short-haul rates upon petroleum, especially upon crude and fuel oil, are greatly 
out of proportion to the cost of transportation. 

Petroleum and its products are consumed generally throughout the country, 
but the greatest consumption is in the States east of the Mississippi and north, 
of the Ohio and Potomac Rivers.. At one time most of the refineries were 
located in the eastern group. In recent years many refineries have been 
constructed in the Southwest and at Atlantic, Gulf, and Pacific coast points. 
In 1921 there were approximately 250 refineries in the Southwest, of which 
130 were shut down. Less than 50 per cent of the total capacity of the inte- 
rior southwestern refineries was in operation during that year, but refineries 
on the Gulf coast and east of the Mississippi River were operated to approxi- 
mately 85 per cent of capacity. Some of the southwestern refineries appear 
to be of inferior construction, but nothing of record indicates that, capacity 
considered, most of them are not as efficient in operation and equipment as 
refineries generally. 

Shippers urged that the greater extent to which interior southwestern 
refineries were idle in 1021 was due to the percentage increases in rail rates 
on petroleum products from these refineries to northern and eastern markets, 
which had widened the spread in transportation charges to the disadvantage 
of southwestern refiners. For example, the rates from Tulsa, Okla., and Wood 
River, 111., to Cleveland, Ohio, prior to the increase of 1920 were 45 cents and 
25 cents, respectively, a difference against Tulsa of 20 cents. That increase 
resulted in rates of 62 and 35 cents, resspectively, increasing the difference to 
27 cents. The record indicates that although more than 55 per cent of the 
crude petroleum produced in tlie United States in 1921 came from wells in the 
Southwest, less than 20 per cent of the total crude produced was refined by 
the interior refineries in that region ; and that, of the crude produced in the 
Southwest, 57 per cent moved either by pipe lines to refineries elsewhere, or 
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by pipe lines and tank vessels to Atlantic ports, thus depriving the rail lines 
of much revenue. Shippers say that such readjustments as the carriers have 
made since August, 1020, instead of lessening the burden placed upon the 
southwestern refineries by the percentage increases, have augmented that 
disadvantage to the extent of 3.5 cents per 100 pounds, the amount of a flat re- 
duction in rates between points in central territory and from central to trunk- 
line territory. Following that reduction the advantage of Wood River over 
Tulsa in reaching Cleveland became 30.5 cents. 

Rail lines are not obtaining as great a proportion of the total movement as 
they did in former years. This is due chiefly to the rapid development and 
increased use of other forms of transportation, notably pipe lines, motor 
truclts, tank vessels ,and accessorial storage facilities. While transportation by 
these other forms of carriage is undoubtedly in many cases more economical than 
by rail, and while rail lines may not expect to retain the entire traffic, use of 
the other forms of transportation is enhanced by the existing level of rail rates. 
The increases in many short-haul rates over the 1917 basis are now from 5 to 
6.5 cents per 100 pounds, which in themselves would be high rates in many 
cases. Many short-haul rates are materially higher than on other commodities 
of like transportation characteristics. The rail lines are losing some short- 
haul traffic which they might retain at lower but still remunerative rates. 
Self-interest would seem to dictate revision by them of their short-haul rates. 

Shippers of petroleum throughout the country have agreed upon a plan con- 
templating reductions in and readjustment of practically all petroleum rates on 
the following basis : 



1. In official classification territory. 

2. Xn New England. 

3. Between trunk-line territory and 

New England. 

4. Between central freight association 

territory and New England. 

5. Southern and western classification 

territories, except Pacific coast 



6. Pacific coast territory. 

7. All territories. 



Readjusted to rates of January 1^ 

1917, plus 40 per cent. 
4.5 cents per 100 pounds. 
4.5 cents per 100 pounds, with 90 per 

cent of fifth class as a maximum. 
Readjusted to basis of 2 cents per 100 

pounds over the New York rates 

(No. 1 above). 

(1) Local rates — 15 per cent, plus a 
specific reduction of 4.5 cents per 100 
pounds. 

(2) Proportional rates — ^15 per cent, 
plus 2 or 2.5 cents per 100 pounds, 
whichever was authorized in freight 
rate authority No. 96. 

15 per cent, plus specific reduction of 
4.5 cents per 100 pounds. 

Application of any minimum rate for 
short hauls eliminated. 

It is not necessary to discuss this plan in detail. Little specific informatidn 
was presented relative to its effect upon existing rate structures or the revenues 
of the carriers. Evidently important changes in relationships and. decrease in 
revenue would result from its adoption unless accompanied by an increase in 
tonnage hardly to be anticipated. In oflScial classification territory the reduc- 
tion would be about 30 per cent and carry the rate level below that obtaining 
immediately prior to August, 1920. The rates could be made effective only by 
recomputing all existing rates and reissuing the schedules. This would take 
much time. 

The percentage increase of 1920, coupled with the subsequent reduction of 3.5 
cents in central territory, has tended to lessen the rail movement of refined 
products and fuel oil from southwestern refineries to northern and eastern mar- 
kets and to increase the movement of crude oil by pipe line from southwestern 
producing territory to northern refineries, and also to Gulf coast refineries from 
which the movement is by water to North Atlantic ports and thence by short 
rail hauls into the interior. As a result the southwestern refineries are suffering 
while other refineries are operating more nearly to capacity. 

This situation appears to clearly fall within the class of readjustments con- 
templated when the increases of 1920 were authorized. Carriers should 
promptly revise their rates from the Southwest to the eastern group in order to 
lessen the spread as compared with rates between points in central and trunk- 
line territories. This should not be construed as requiring reestabllshment of 
the precise differences which existed immediately prior to the Increases of 1920. 
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BOOFING SLATE. 

Shippers of roofing slate assailed the rates on that commodity from Vermont, 
Pennsylvania, and other Eastern States to destinations in central territory and 
on the Pacific coast. Slate moves to central territory on class rates which are 
substantially higher than the commodity rates generally applicable on quarrj- 
products, prepared roofing, asphalt shingles, and other roofing materials. No 
justification for this disparity was offered, and carriers should promptly revise 
their rates on roofing slate to central territory so as to bring them into better 
accord with rates on other roofing materials. 

GROCKRIEvS. 

A national organization of wholesale grocers introduced evidence to the effect 
that wholesalers are not only distributors but, in a sense, warehousemen and 
banliers as well, extending credit to retailers and general country stores, and 
that their ability to continue this credit had been Impaired by heavy losses 
incurred through recessions in price. These shippers urged that groceries are 
entitled to reductions quite as much as farm products, in that groceries are 
among the necessaries of life, and many, such as canned goods, are farm prod- 
ucts at a later stage. 

Canners of fruits, vegetables, milk, and other commodities, located in Cali- 
fornia, Indiana, Maryland, Utah, and other States, urged reductions on canned 
goods for similar reasons. Canning conserves foodstuffs and permits a wider 
distribution than would otherwise be possible. The evidence indicates tliat 
prices have declined appreciably since 1920. Utah shippers testified that their 
prices in 1921 were 50 per cent of those in 1920, owing in part to a large sur- 
plus carried over from that year, and that they had experienced heavy losses 
in consequence, even though their shipments in 1921 did not diminish in volume. 
A shipper of picl^les insisted that any reduction made upon canned goods 
should apply to sauerkraut and pickles in barrels or bulk. 

The wholesale grocers said that staple foods move, for the most part, to 
retail dealers in less-than-carload lots, generally at class rates. They urged 
that it would be a mistake to confine rate reductions to carload traffic, as to do 
so would favor large dealers at the expense of small and would result in little 
benefit to the great mass of consumers. Generally transportation charges on 
movements from jobbers to retailers are paid by the latter. The wholesale 
grocers claimed that they would not gain financially by reductions in less-than- 
carload rates, but that they favored such reductions in the public interest, and 
asked that reductions be required in all rates on foodstuffs, both in carloads 
and less than carloads, to a basis " somewhere near their pre-war level." 



MILK, CREAM, AND DAIRY PRODUCTS. 

The evidence as to milk, other than canned, dealt largely with rates into 
certain great cities. Particular readjustments to New York, Chicago, and other 
centers were advocated, but will not be here discussed. The milk shippers 
pointed out that when rates on products of the farm were reduced by the 
carriers in January, butter, eggs, and cheese were included, but not milk. They 
apparently disregard the greater increase applied in 1920 to butter, ^eggs, and 
cheese. 

Dairy products are produced chiefiy in the States west of the Indiana-Illinois 
State line and, inasmuch as the chief markets are in the East, their transporta- 
tion involves comparatively long hauls. In eastern seaboard cities competition 
is encountered with imported commodities, particularly butter from Denmark, 
upon which the transportation charge is approximately 3 cents per pound. 
Shippers of dairy products urged reductions greater than those already made 
on the ground that these commodities are necessaries of life and that reduc- 
tions are needed to meet the competition of importers. Danish butter is said 
to be of high quality. 

PAPER AND PAPER PRODUCTS. 

Manufacturers of newsprint and other kinds of paper, box board, and paper 
"board, urged reductions in rates on those commodities. At the beginning of 
1922 paper mills were being operated at about 60 per cent of capacity. The 
prices of paper had declined to approximately 50 per cent over those obtaining 
just prior to 1916. At that time the contract price of newsprint paper was 
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about $40 per ton ; in 1920-21 It reached $130 per ton ; and by February, 1922, 
had declined to $70 per ton. 

Rate reductions were urg:ed by pai)er mjinufacturers not only on the finished 
product but on raw materials used in the manufacture of paper, such as pulp 
wood, coal, clay, sulphur, resin, and tallow. Between 3 and 4 tons of these 
materials are required to produce 1 ton of newsprint paper. Rates on paper 
from New England were especially assailed on the ground that relatively lower 
rates were in effect from western mills. The New England shippers urged us 
to prescribe rates on newsprint paper not exceeding 80 per cent of the rates on 
book, printing, and wrapping paper, with sixth-class rates as maxima, and 
further urged that reductions should be made from New England to Chicago 
and western points, even though reductions were not made from the western 
mills. They also contended that, if reductions are to be general, the rates from 
New England to points in the eastern gi'oup should be lowered to a j^reater 
extent than rates from western mills. The evidence does not warrant fixation 
of the proper rate relationship bet^'een these competing mills. 

COTTONSEED PRODUCTS, VEGETABLE OIL, AND SOAP. 

There are about 750 cottonseed-oil mills in the cotton-growing territory of the 
South. They represent an investment of about $250,000,000 and crush 85 
per cent of the cotton seed produced. The products are cottonseed oil, 
meal, hulls, and linters. Cottonseed oil is largely used in the manufac- 
ture of soap and also is refined to produce lard substitutes. In 1921 this in- 
dustry brought its costs down materially below those of 1920. About 500 of the 
mills were operated in the season 1921-22, 300 of them continuously. The fail- 
ure to operate more nearly to capacity is attributed in part to high freight rates. 

Soap moves for the most part in car lots from factories to distributing points, 
but there is also a considerable less-than-carload movement from factories. 
From distributing, points the movement is in less than carloads. The principal 
raw materials used are fats, greases, and oils. Caustic soda, soda ash, lime, and 
borax are also largely used. The aggregate inbound and outbound tonnage of 
materials and product was estimated at 3,000,000 tons annually, much of it 
moving for considerable distances. Delivered prices of soap were said to be 
about 33i per cent over those of 1914. The soap manufacturers asked that as 
soon as a reduction in rates is possible it be made horizontally in all rates. They 
say that a reduction in coal rates of at least 65 per cent would be necessary to 
benefit them as much as a 5 per cent reduction in all rates. 

MISCELLANEOUS COMMODITIES. 

Shippers of many other commodities appeared in this proceeding. Their testi- 
mony covered a wide range. It dealt extensively with the prices then prevailing 
as compared with those of 1920 and prior years, the effect of price declines and 
the business depression of 1921 upon producers, manufacturers, and dealers, 
the transportation characteristics of their commodities, and other matters deemed 
by them to bear upon existing rates and the. need for reductions. Their con- 
tentions fall into two main classes: One, that the prosperity of their particular 
industries, or of the country as a whole, depend as much upon reductions on their 
commodities as on others and that their commodities are either basic or quite 
as basic as those generally so considered ; the other, that any reductions required 
should be in all rates in order to obtain the greatest good for the greatest number. 
These contentions, of either class, were made by many witnesses upon the pre- 
mise that we should find it possible under prevailing conditions to require fur- 
ther rate reductions, as to which they expressed no views. The varied character 
of the commodities covered by the evidence is apparent from the following partial 
list of those not already discussed: Agricultural implements, alkali products, 
bauxite ore, beverage containers, burial goods, chewing gum and candy, clam 
and mussel shells, coffeev creosote oil, explosives, feldspar, furniture, glass and 
glassware, granite and marble, ice, insecticides, naval stores, plumbers' earthen- 
ware, pottery, shoes, soda ash, soil conditioners, sirup and molasses, tanks, terra 
cotta, tin cans, wood pulp and pulp wood, and wool. 

In view of the conclusions hereinafter reached individual discussion of each 
of these various commodities is unnecessary. Summarized, it appears that ship- 
pers of practically all commodities have been suffering from the business de- 
pression of 1921 and that in varying degrees nearly all ascribe this prolonged 
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depression in part to the existing high level of rates and feel that, until down- 
ward revision is made, return to a volume of business equal to that of years 
prior to 1921 probably will not be attained. Many of these commodities compete 
with one another for various uses, and to reduce rates on one and not upon the 
other will, it was claimed by some, result in unjustifiable discrimination be- 
tween particular shippers or commodities and in disturbance of business con- 
ditions. Many move on class rates in some portions of the country and on com- 
modity rates in others. Many move in less-than-carload lots at some stage be- 
fore reaching the point of consumption. In many cases the transportation 
charges on the final less-than-carload movement . nearly equal the aggregate of 
the previous charges on raw materials and finished product in carloads. Al- 
though shippers of most nianufactured articles seek reductions upon the raw 
materials which enter into the manufacture, practically all insisted that reduc- 
tions are necessary on the product as well. Taken as a whole, the evidence 
relative to the miscellaneous commodities indicates that reductions confined to 
a few so-called basic materials would not satisfy many shippers and would 
bring about numerous complaints of discrimination between particular shippers 
or communities. 

FASSENOEB FABES. 

During the 10-year period, 1911-1920, the number of revenue passenger-miles 
substantially increased, as evidenced by the following figures compiled by our 
bureau of statistics, showing the number of revenue passenger-miles for each 
year, 1911 to 1921, Class I roads, stated in millions. 



Year. 



Fiscal year ending June 30: 

1911 

1912 

1913... 

1914 , 

1915 , 

1916 

Calendar year: 

1916 

1917 , 

1918 , 

1919 

1920 

1921 



Eastern 
district. 



15,162 
15,402 
16,087 
16,349 
14,961 
15,628 

16,627 
18,408 
19,517 
21,471 
21,927 
18,719 



Southern 
district. 



4,072 
4,221 
4,384 
4,585 
3,988 
4,116 

4,574 
6,777 
7,405 
7,099 
6,618 
5,085 



Western 
district. 



13,137 
16,693 
13,404 
13,633 
12,841 
13,902 

13,385 
15,292 
15,765 
17,788 
18,304 
13,525 



United 
States. 



32,371 
32,316 
33,875 
34,567 
31,790 
33,646 

34,586 
39,477 
42,677 
46,358 
46,840 
37,329 



For the country as a whole the increase from 1911 to 1920 was over 44 per 
cent, but the year 1921 showed a decrease as compared with the years 1917, 
1918, 1919, and 1920. The charted trend of the years 1890-1915 would have 
carried the revenue passenger-miles for all carriers in 1920, 1921, and 1922 to 
slightly in excess of forty-three, forty-four, and' forty-five billions, respectively. 
The movement in 1921 was approximately six billions below and in 1920 ap- 
proximately four billions above that trend. To equal in 1922 the revenue 
passenger-miles indicated by the trend would require an increase over 1921 
of about 19 per cent, and to equal those reallezd in 1920 an increase of about 
25 per cent. 

In 1918 standard passenger fares were increased to a minimum basis of 3 
cents per mile. This resulted in an increase of 50 per cent where 2 cents per 
mile was the basic fare, 20 per cent where 2.5 cents applied, and no increase 
where the fare was 3 cents or higher. In 1920 we authorized an increase of 
20 per cent in passenger fares and a surcharge upon passengers in sleeping and 
parlor cars equal to 50 per cent of the charge for space in such cars. No in- 
creases were proposed by carriers upon passenger traffic prior to the decision 
of the Railroad Labor Board, which prescribed wage increases estimated to 
be somewhat in excess of $618,000,000. The average revenue per passenger- 
mile of Class I roads on all classes of passenger traffic was 1.976 cents in 1914 
and 3.088 cents in 1921, an increase of 56.3 per cent. During the same period 
their average revenue per ton-mile on freight Increased 76^2 per cent. The 
total charge to the public was decreased on January 1, 1922, by removal of 
the Federal tax of 8 per cent on passenger and, as stated, 3 peV cent on freight 
traffic. 
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According to statistics compiled by us from annual reports of Class I roads 
the operating ratio in 1920 for passenger and allied services was more favor- 
able than that for freight service. For the 12 months ended September 30, 
1921, the situation was reversed, and, except in the southern district, the oper- 
ating ratio for the freight service became the more favorable of the two. This 
is readily explained by the greater increase in freight rates than in passenger 
fares and by the fact that decline in traffic permits of greater reduction in 
freight-train than in passenger-train mileage. The operating ratios for the 
periods mentioned are given below. These ratios are not necessarily indicative 
of what the correpsonding ratios would be for 1922 under present rates and 
fares. 



• 


Calendar year 1920. 


Twelve months ending 
Sept. 30, 1921. 


District. 


Freight 
service. 


Passenger 

andaUfed 

services. 


Freight 
service. 


Passenger 

and anted 

servioflR.- 


Eastern 


Ptreifa. 
102.77 
97.27 
91.48 

97.50 


Percent. 
90.26 
83. 1& 
82.96 

86.17 


Percent. 
85.28 
89.27 
79.89 

83.57 


Percent. 
90.60 


Southern 


86.52 


Western 


85.45 


United States 


87.83 







Many causes contributed to the decrease in revenue passenger-miles in 1921. 
They include the business depression, the incrieased use of motor vehicles, the 
improvement of highways, and the high level of passenger fares. Reduction in 
fares would, no doubt, increase travel somewhat, but the record does not war- 
rant the conclusion that under existing conditions this stimulus would suffice 
to offset the resulting loss in revenue. Eastern carriers estimated that 
restoration of the passenger fare of August 25, 1920, a reduction of 16§ 
per cent, would .result in a revenue loss of $176,560,000 annually in the whole 
country, and that to offset that loss an increase of 20 per cent in passenger 
traffic would be necessary, allowing nothing for the added expense incident to 
the additional traffic. 

The Pullman Go. sought removal of the surcharge, contending that it tended 
to reduce travel in sleeping and parlor cars. A sharp decline in such travel 
followed the application of the surcharge. Fluctuations since September, 1920, 
in the number of Pullman passengers carried have almost paralleled those in 
the number of all revenue passengers carried, as shown by the following table : 



Month. 



1920. 

Jane. 

July 

Aogost 

September. . . 

October , 

November 

December — 

t\ii 1921. 

January 

February 

March 



AD 

passen^fers. 



102,055,000 

114,698,000 

116,458,000 

104,642,000 

99,251,000 

96,921,000 

99,308,000 



04,661,000 
83,474,000 
90,867,000 



Pullman 
passengers. 



3,618,050 
3,892,896 
4, 126, 186 
3,4^,673 
2,974,833 
2,692,723 
2,759,442 



2,657,771 
2,307,168 
2,633,165 



Month. 



1021. 

April 

May 

June 

July 

August 

September... 

October 

November. . . 
December. . . 

1922. 
January 



All 


Pullman 


passengers. 


passengers. 


83,366,000 


2,443,961 


86,887,000 


2'S?'}2 


84,168,000 


2,774,177 


90,899,000 


2,903,775 


90,120,000 


2,970,079 


84,482,000 


2,890,136 


80,761,000 


2,476,852 


78,165,000 


2,245,621 


82,938,000 


2,369,431 


81,278,000 


2,444,584 



The record indicates that travel in sleeping and parlor cars has not de- 
creased in substantially greater ratio than travel generally, and does not war- 
rant a conclusion that the decrease in travel in sleeping and parlor cars is 
traceable to the surcharge. 

Theatrical and Chautauqua Interests introduced evidence on which they 
sought establishment' of party fares lower than the prevailing individual fares, 
and lower charges for the movement of baggage and baggage cars. Prior 
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to Federal control carriers generally maintained party fares on a lower basis 
than individual fares. We have no authority to require carriers to establish 
for particular passengers or particular occasions special fares lower than the 
regular fares. The record affords no adequate basis for dealing with the car- 
riers' charges or practices in respect of baggage. But the carriers may them- 
selves establish party fares, or change their practices in the handling of bag- 
gage, if they do so without unlawful discrimination. 

ELECTRIC BAILBOADS. 

The only evidence as to the rates, fares, and charges of electric railroads was 
introduced in behalf of a national association of such carriers. This was sub- 
stantially to the effect that most electric lines do not fall within the purview 
of section 15a of the interstate commerce act ; that while generally their freight 
rates and charges were increased pursuant to Increased Rates, 1920, supra, the 
authority thereby granted did not extend to passenger fares; and that no re- 
ductions in their charges are warranted at this time. This evidence stands 
uncontroverted upon the record. 

In the case cited we said at page 253 : 

" Petitions have been filed in this proceeding by a national organization of 
electric lines, seeking permission to increase their rates in the same proportion 
as the rates of trunk lines are advanced. The operating costs of these lines 
have, on the whole, increased in approximately the same ratio as those of 
steam railroads. In some instances there is competition between the electric 
lines and the steam railroads. We conclude that the freight rates of electric 
lines may be. increased by the same percentages as are approved herein for 
trunk lines in the same territory. This is not to be construed as an expression 
of disapproval of increases, made or proposed in the regular manner, in the 
passenger fares of electric lines." 

Thereafter many passenger fares were increased by electric lines in the same 
proportion as those of steam lines. On the whole, these carriers have had sub- 
stantially the same relief as the steam carriers. The influences affecting their 
charges are much the same and it would seem that they should receive like 
treatment. But the evidence is too meager to permit of specific findings as to 
individual electric lines, or electric lines as a whole. 

CONCLUSIONS. 

The carriers take the position that we must be guided solely by those th'ngs 
which are definite and certain in the past. With this we can not agree. Our 
function under the law is not that of mere computers and can not thus be 
atrophied. The duty to prescribe rates for the future carries with it the obli- 
gation to exercise an informed judgment upon all pertinent facts, present and 
past, in order to forecast the future as best we may. In Rates on Grain, Grain 
Products, and Hay, supra, we said at page 99: 

*   " The duty cast upon us by section 15a is a continuing duty and looks 
to the future. It does not constitute a guaranty to the carriers, nor is the 
obligation cumulative. We are not restricted by past or present statistics of 
operation and earnings. These are serviceable only as they illuminate the 
future. What is contemplated by the law is that in this exerc'se of our rate- 
making power the result shall reflect our best judgment as to the basis which 
may reasonably be expected for the future to yield the prescribed return." 

When we decided Increasf^d Rates, 1920. supra, the country was still in a 
period of steadily rising prices. We then resolved doubts as to future operat- 
ing costs in favor of the carriers. In recent months costs have been declining 
and traffic increasing?. Rates of pay for employees have been reduced to an 
extent which, based upon the light traffic of 1921, is estimated by carriers to 
agggregate more than $350,000,000 per annum. The Railroad Lalwr Board has 
estimated that the reduction exceeds $400,000,000 per annum, without taking 
into account changes in rules find working conditions. The tendency is toward 
incieased revenues, lowered costs, and higher.net income for the carriers. 

Under the adverse conditions of 1921 the net railway operating income of 
Class I carriers of the United States totaled $614,810,531. Based upon the 
subnormal traffic of that year and the wage rates and prices of materials and 
supplies prevailing at the end of the year, the carriers in their constructive 
year estimated an aggregate net railway operating income of $907,693,630, 
equal to 4.72 per cent upon the valuation used by us in Increased Rates, 1920, 



PROPOSED AMENDMENT . TO TRANSPORTATION ACT, 1Q20. 663 

supra, as adjusted by carriers to cover Class I roads only, including additions 
and betterments since January 1, 1920, amounting to $778,499,045. Adopting 
the ratio of net railway operating income of all carriers to that of Class I 
carriers in 1915 and 1916 as being approximately correct for 1921, the net 
railway operating income in the carriers' constructive year would be for all 
carriers $923,783,340, or 4.89 per cent upon the valuation taken by us in In- 
creased Rates, 1920, supra. 

• We do not accept the adjustments made by carriers in their constructive 
year as correct or complete. We have indicated that further adjustments are 
necessary in order better to reflect probable expenditures for Federal income 
tax, fuel, and materials and supplies. And in considering the estimates of 
that constructive year in their bearing upon what may be anticipated in the 
immediate future we must take into account other factors. Reductions in 
rates will carry with them reductions in operating expenses of carriers through 
lessened transportation charges paid by them on their fuel and materials and 
supplies. Thus it is estimated that a reduction of 10 per cent in transporta- 
tion charges on coal would effect a saving of over $7,000,000 on the amount of 
coal consumed by Class I carriers in 1921. 

The net railway operating income of all carriers has exceeded $900,000,000 
in only two years, 1916 and 1917. In 1916, the most prosperous year in the 
history of the railroads, it aggregated $1,051,543,860, and during the three 
years of the test period the average for Class I carriers was $906,524,492, 
approximately the amount which accrued as annual rental to the carriers 
under Federal control. 

The figures heretofore given include no estimate for increased traffic over 
that of 1921, which clearly was subnormal. In that year the revenue ton- 
miles aggregated about three hundred and nine and one-half billions or 25 per 
cent less than in 1920. We do not anticipate return to the tonnage of 1920 
for some time to come, but there are many indications of greater tonnage than 
in 1921. The gradually ascending trend of traffic during the first three months 
of 1922 has been mentioned. The car loadings for February and March, 1922, 
exceeded those of the corresponding months in 1921 by 11.7 per cent and 19.9 
per cent, respectively. During the first three months of 1922 car loadings 
exceeded those of the same period of 1921 by 11.9 per cent. 

If the trend of tonnage during the period 1890-1915 were reached in 1922, 
revenue ton -miles would aggregate three hundred and sixty-two and one-half 
billions. This aggregate is substantially less than that of any year from 1917 
to 1920, inclusive, and is approximately the same as that of 1916. A tonnage 
equal to that indicated by the trend in 1890-1915 is not beyond the realm of 
pofi.sibility during the next 12 months. 

Any additional tonnage realized should be handled under a favorable operat- 
ing ratio. Shippers and carriers alike agree that if the freight traffic of 1921 
is increased by a given percentage, the percentage of increase in operating 
expenses should be one-half as great. It appears that under present rates, and 
with an increase of 10 per cent or more in traffic over that of 1921, not only 
would the net railway operating income 'of the carriers as a whole for the 
next 12 months be substantially in ex:cess of the fair return herein determined, 
but it would greatly exceed the corresponding figure for any year in the history 
of railroad operation. 

It is our duty to initiate such rates as will enable the carriers to earn as 
nearly as may be a fair return, qualified as provided in the act. In 1920 we 
authorized large increases in freight rates and passenger fares designed to 
produce the necessary revenues under the conditions then prevailing. There 
was then little doubt of the ability of industry to bear the increased charges. 
The situation has since changed. The country has been passing through a 
period of abundant supply and slack demand, in which prices at the source 
have fallen off sharply. High rates do not necessarily mean high revenues, 
for. if the public can not or will not ship in normal volume, less revenue may 
result than from lower rates. 

Shippers almost unanimously contend, and many representatives of the car- 
riers agree, that " freight rates are too high and must come down." This 
indicates that transportation charges have mounted to a point where they are 
impeding the free flow of commerce and thus tending to defeat the purpose 
for which they were established, that of producing revenues which would 
enable the carriers V to provide the people of the United States wnth adequate 
transportation." In 1921. freight traffic was only slightly more than 10 per 
cent in excess of that in the year ended June 30, 1915, which was not an unusual 
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year. But the charges for moving freiglit traffic in 1921 totaled nearly four 
, billion dollars, or about two billion dollars in excess of 1915. Railway operat- 
ing revenues in 1921, aggregated about five and one-half billion dollara, or 
more than two and one-half billion dollars in excess of 1915. If the traffic in 
1921 had equaled that indicated as normal by the trend during the 26-year 
period preceding the war, freight revenues and total railway operating reve- 
nues would have exceeded those of 1915 by approximately two and one-half 
billion and three and one-half dollars, respectively. Without any allowance 
for pyramiding of transportation charges in goods passing from hand to hand, 
these figures are significant as evplainng, at least in part, existing wide 
spreads between the amounts received by producers and those paid by con- 
sumers. 

Manifestly the depression of 1921 resulted primarily from causes other than 
transportation charges. But it does not follow that under present conditions 
existing high rates do not tend to retard the return to a more normal flow of 
commerce. Deflation has taken place to a greater or less extent in wages and 
origin prices of commodities in nearly all branches of industry but most 
transportation charges are still near the peak. In rates on grain, grain prod- 
ucts, and hay, supra, we said at page 100 : 

"The really vital concern of the carriers, in this situation, is to promote 
the return of what may be deemed normal traffic, and anything which wlU help 
toward this end is greatly to their benefit. So far as a tendency downward in 
their rates can be induced, and so far as the reductions in wages and prices 
which have already been made effective can be converted into rate reductions, 
we are assured that the full return of prosperity will be hastened for both 
industry and labor." 

Practically all agree that stability of freight rates is highly desirable and 
that normal traffic may not well be exi)ected until the present widespread ex- 
pectation of rate reductions is realized or dispelled. To assume that rates 
can or should be stabilized on the present high basis is' futile. As already ob- 
served, the anticipation of a falling market tends to restrict purchases, and 
until the public is convinced that there is little likelihood of immediate further 
material reductions in prices or transportation charges, the confidence nec- 
essary to normal business will to that extent be impaired. The period of de- 
flation has been in progress more than 15 months; demand is reviving; prices 
are showing a tendency to stabilize upon a level much below that of 1920 but 
above that of pre-war years; and conditions of the agricultural and manufac- 
turing industries have greatly improved in the past few months. 

AVe are of opinion that general reduction in the rate level, as substantial 
as the condition of the carriers will permit, will tend not only to lessen the 
transportation burden but also to equalize and stabilize the conditions under 
which commerce and industry are carried on, with consequent fuller assurance 
to the carriers of realizing the fair return contemplated by the law. 

The results of the three-year period ended June 30, 1917, were by statute 
made a criterion for just compensation to the carriers taken under Fe<leral 
control. The raising of the rate level by the Director General of Railroads in 
June, 1918, and again imder our authority in August, 1920, were necessitated 
by increases in operating expenses. The latter have now partially receded. 
The rate increases were general and justified by the increase in general cost of 
service, and with decrease in that cost a rate decrease, also general, is Justified. 
The justification for decrease is to be found in the rate structure as a whole 
rather than in individual rates or in rates on individual commodities. It is 
true that the prices of some commodities have receded more rapidly and to a 
greater extent than others, even as some went up more rapidly "ind to a greater 
extent than others. Readjustment, however, is not complete and the process 
of equalizing prices is still in progress, some coming up and others going down, 
which win probably result in a more equal price level in the near future. The 
needs of commerce can not be met if rates are to fluctuate with market prices 
of commodities. In bringing down the rate level to meet lowered expenses a 
similar process should be followed and the reduction made generally upon all 
commodities in substantially equal ratio. 

After considering all the facts of record. Including the necessity of reasonable 
expenditures for additions and betterments, we find and determine; 

1. That on and after March 1, 1922, a fair return upon the aggregate value of 
the railway property of the carriers defined In section 15a of the Interstate 
commerce act, determined as therein provided, will be 5.75 per cent of such 
aggregate property value as a uniform percentge for all rate groups or terri- 
tories designated by this commission. 
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2. That the existing freight rates and charges, including charges for 
switching and other accessorial services and all other charges applicable to 
freight service which were increased by authority of Increased Rates, 1920, 
supra, will be on and after July 1 1922v unjust and unreasonable to the extent 
that they may respectively Include more than the following percentages of in- 
crease over the rates in effect immediately prior to August 26, 1920, in and be- 
tween the various rate groups as defined in Increased Rates, 1920, 58, I. O. C, 
220, 489, and Authority to Increase rates, ibid., 302: 

In the eastern group, also between points in Illinois territory and between 
Illinois territory and the eastern group, 26 per cent instead of 40 per cent 
authorized in the decisions last cited- . 

In the western group, and between the western group and Illinois territory, 
21.5 per cent instead of the 35 per cent so authorized . 

In the southern and mountain-Pacific groups, 12.5 per cent instead of the 25 
per cent so authorized. 

On interterritorial traffic, except as otherwise provided herein, 20 per cent 
instead of the 33i per cent so authorized. 

3. That the freight rates and charges herein determined will enable the 
carriers in the respective rate groups, under honest, efficient, and economical 
management, and reasonable expenditures for maintenance of way, structures, 
and equipment, to earn an aggregate annual net railway operating income 
equal as nearly as may be, to a return of 5.75 per cent upon the aggregate 
value* as taken for the purposes of this proceeding, of the railway property 
of such carriers held for and used in the service of transportation. 

4. That in applying the reductions above prescribed, rates between points 
within a group and points on the border line of that group shall be reduced as 
provided for the group. Where a river constitutes a boundary line between two 
groups, points on both banks thereof shall be considered as border-line points. 
Where rates are constructed for the use of combinations upon gateways between 
any two groups, each of the factors comprising such through rates shall be 
reduced separately according to the group in which it accrues. 

5. Under the circumstances described in paragraphs (a), (ft), and (c) 
below, carriers should consider existing freight rates and charges as representing 
those made effective by authority of Increased Rates, 1920, supra, and shall 
apply the reductions herein prescribed accordingly, even though in such in- 
stances some individual rates or charges may be higher and others lower than 
those which would result from exact applications of the bases above prescribed : 

** {a) Where, since August 26, 1920, rates or charges have been readjusted 
primarily to remove discriminations, prejudices, or discrepancies without 
material effect upon the aggregate level of the rates or charges so adjusted. 
This does not apply to rates or charges which have been reduced since August 
26, 1920, primarily for the purpose, of removing all or a part of the general 
increase of 1920. 

' {b) Where previously existing recognized rate relationships were maintained 
in applying the increases of August, 1920, or where rates have been readjusted 
since August 26, 1920, to restore previously existing recognized rate relation- 
ships. In these cases, such recognized rate relationship should be maintained 
in applying the reductions herein prescribed ; or if that is impracticable in the 
first instance, the rates should be readjusted to restore such relationships as 
soon as practicable. 

*' (c) Where pursuant to decisions by us, rates or charges shall have been 
changed since August 26, 1920. This does not apply to rates resulting from 
Rates on Grain, Grain Products, and Hay, (64 I. C. C. 85) ; National Livestock 
Shippers' League v. A., T. & S. F. Ry. Co. (63 I. 0. 0. 107) ; Southern Hardwood 
Traffic Asso. v. I. 0. R. R. CJo. (68 I. 0. O. 68)." 

6. Where outstanding decisions by us require changes in rates or charges 
subsequent to June 30, 1922, the rates or charges existing on June 30, 1922, 
shall be reduced as herein provided, effective July 1, 1922. In proceeding 
thereafter to comply with such outstanding decisions, the rates or charges 
which would result therefrom shall be considered as those effective by authority 
of Increased Rates, 1920, supra, and the reductions herein prescribed shall be 
applied thereto, except that this provision shall not apply to rates on brick 
and related articles as prescribed for application between points in the eastern 
group in National Paving Brick Mfrs. Asso. v. A. & V. Ry. Co. (68 I. C. C. 213). 
Those rates are not required to be further reduced hereunder. 
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7. Where rates on live stock have been reduced pursuant to our recommenda- 
tions in National Live Stock Shippers' League v. A., T. & S. F. Ry. Co., supra, 
and are now less than the rates herein prescribed, the expiration date thereon 
should be canceled and the rates maintained in effect 

8. In computing and applying all reduced rates and charges prescribed herein, 
fractions will be treated as follows : 

"(a) Where rates or charges are stated in amounts per 100 pounds or any 
other unit except as provided in the succeeding paragraphs, fractions of less 
than one-fourth of a cent will be omitted. Fractions of one-fourth of a cent or 
greater but less than three-fourths of a cent will be stated as one-half cent. 
Fractions of three-fourths of a cent or greater will be Increased to the next 
whole cent. 

"(6) Where rates or charges are stated in amounts per ton, or in cents or 
dollars and cents per carload, including articles moving on their own wheels, 
when not stated in amounts per 100 pounds or per ton (except as provided in 
(c) ) , fractions of less than one-half cent will be omitted. Fractions of one-half 
cent or greater will be increased to the next whole cent. 

"(c) Where rates or charges are stated in dollars or dollars and cents per 
carload, including articles moving on their own wheels, when not stated in 
amounts per 100 pounds or per ton, amounts of less than 25 cents will be 
dropped ; thus $25.24 will be stated as $25. Amounts of 25 cents or more but 
less than 75 cents will be stated as 50 cents ; thus $25.65 will be stated as $25.50. 
Amounts of 75 cents or more but less than $1 will be raised to the next dollar ; 
thus $25.80 will be stated as $26. This rule will apply only in cases where the 
present rate is $10 or more. 

"(d) Where carriers elect to comply with the findings herein by making per- 
centage reductions in existing rates or charges, the rules prescribed in (a), (&), 
and (c) shall apply." 

9. Where carriers earn specific amounts as their divisions or compensation 
out of joint rates or charges, such amounts shall be reduced in the same 
manner as provided for the through rates or charges. Where the divisions of 
carriers participating in joint rates or charges are in fixed amounts per unit 
and are absorbed by other carriers, such absorptions shall be reduced in the 
same manner as the through rate or charge. 

10. In instances where application of the bases herein prescribed results in 
departures from the provisions of the fourth section of the act the carriers will 
be expected to correct such departures by tariffs filed not later than October 1, 
1922. Temporary fourth section relief will be granted by appropriate order. 
If necessary, interested parties may bring to our attention any of our outstand- 
ing orders which may require modification to permit prompt and full compliance 
with the findings herein. 

11. It is important that the reduced rates and charges be made effective at 
as early a date as practicable. Those. herein prescribed shall be made effective 
on or before July 1, 1922, upon not less than 10 days' notice to the commission 
and to the general public by filing and posting in the manner prescribed in the 
interstate commerce act. 

12. The findings in paragraphs 2 to 11, inclusive, apply to all respondents 
other than electric lines not operated as a part of a steam railroad system. 
They do not apply to milk and cream when the revenue from transportation 
thereof is not included in freight revenue. Nothing herein shall be construed 
as applying to the proportions of joint through rates or charges to or from 
points in foreign countries accruing in such foreign countries or as authority 
to increase any existing rates or charges. 

The respondents should advise us promptly, and not later than May 31, 1922, 
if possible, whether the findings herein will be carried into effect without 
formal order or orders by us. 

McChord, Chairman: 

In so far as it results in a reduction of rates, I assent to the report in this 
case, but I am not in full accord with it. 

At this time I am opposed to fixing a rate of annual return on the aggregate 
value of the railway property, and in any event to a rate of 5.75 per cent If a 
rate of return is to be fixed at all. I think it should not exceed 5.5 per cent, 
which was that fixed by Congress at a time when conditions were at their worst 
and which seems to me not only adequate for present purposes but for future 
adjustments. 

I think that the times and conditions plainly demand reductions in rates 
on all materials and products that are basic in industry and in our existence 
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as a people to a level that business interests will recognize as the lowest 
available for some time to come. Nothing less will quiet the prevalent unrest 
and agitation for lower transportation costs and encourage the needed healthy 
flow of traffic. The more nearly we approximate the admissible limits of 
reduction the more effectually will we obtain that stabilization of rates which 
is conceded to be essential to a full and country-wide resumption of business. 
In my judgment the general reductions, now decreed, fall short of full attain- 
ment of the desired end. The record convinces me that the present level of 
rates on the basic articles is now operating as^a serious burden upon com- 
merce and should be materially reduced, and that upon a considerably lower 
level of rates, with an induced higher level of traffic activity, not only will 
the carriers secure more net revenue but the prosperity of the country as a 
whole will be greatly enhanced. The pulse of both industry and transporta- 
tion is still below normal, although there is and has been for several months 
marked improvement, and their mutual interests demand a 50-50 readjustment 
of the very material rate increases under Ex parte 74, if reductions are to be 
made on all classes and commodities, and a still greater reduction if confined 
to selected commodities. I entertain no doubt of our power and duty under 
the law to do this. Reductions on that general basis should* also be applied to 
passenger fares. 

There is every reason to believe that, with decreases on that basis and the 
more effectual stabilization of rates, the full amount of the apparent shrinkage 
in revenues would be more than made up by the expansion of traffic. One-half 
of the increases by Ex parte 74 were made the measure of the reductions we 
prescribed in Rates on Grain, Grain Products, and Hay (64 I. C. C. 85) in the 
territory embraced within the western and mountain-Pacific rate groups; and, 
certainly as to those commodities, which move in large volume from the West 
to the East, there can be no defensible prescription of reductions in any less 
degree in tlie eastern group, which enjoyed a higher percentage of increase. 
The report in this case quotes an extract from the report in that case to the 
effect that the vital concern of the carriers is in whatever will promote a 
return to normal traffic movement, which a downward trend in rates will tend 
to accomplish. The observations there made impress me as having an appli- 
cation commensurate with the wider scope of this case, and the present record 
presents to my mind no less cogent reasons for equal reductions on other 
traffic of the country entering essentially into our national welfare. 

Eastman, Commissioner, concurring: 

In 1920 Congress provided in the transportation act for the return of the 
railroads, which were then in the possession of the Government, to their owners 
in order that they might be privately managed and operated. I was opposed 
to this early termination of Federal control for the reasons briefly stated in 
my concurring opinion in Increased Rates, 1920 (58 I. C. C. 220, 257), and 
have since had no occasion to change my views in this respect. But it is 
clear that we have no more important duty than to administer the provisions of 
this act in an endeavor to carry out, as nearly as possible, its spirit and intent. 
The policy which was then adopted after long deliberation is entitled to the 
best and fairest test that can be given it, for only in this way can its 
strength or weakness be fully developed as a guide for future action. 

In the Wisconsin Passenger Fare case, decided |n October, 1921, the Supreme 
Court has said that the " most novel and most important feature of the act " 
is section 15a, which *' requires the commission so to prescribe rates as to 
enable the carriers as a whole or in groups selected by the commission to 
earn an aggregate annual net railway operating income equal to a fair return 
on the aggregate value of the railway property used in transportation." It 
declared that "Congress in its control of its interstate commerce system is 
seeking in the transportation act to make the system adequate to the needs of 
the country by securing for it a reasonably compensatory return for all the 
work it does." 

Prior to the passage of the transportation act, one of the great complaints 
of the railroad was that this commission, in the exercise of its control over 
rates, had been unduly repressive and had not permitted a level high enough to 
sustain the credit of the carriers and enable them to secure the capital neces- 
sary if an adequate transportation system were to be maintained. I think 
it clear, both from Its history and from the Internal evidence which it offers, 
that It was the intent of section 15a to quiet the apprehension of investors and 
provide a " service-at-cost " system of regulation under which our duties with 
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respect to general changes in rates would be reduced, as nearly as practicable, 
to a mathematical procesa 

In one important respect the process is more than mathematical, for it re- 
quires speculation as to the future. I entirely agree with what was said in 
Rates on Grain, Grain Products, and Hay (64 I. C. C. 85), that the "rate ad- 
justment can not with advantage be made dependent upon fluctuations in 
traffic," that past and present statistics of operations and eamhigs are " serv- 
iceable only as they illuminate the future," and that the law contemplates that 
•*in the exercise of our rate-making power the result shall reflect .our best 
judgment as to the basis which may reasonably be expected for the future to 
yield the prescribed return." But it is the fair return which we must keep 
constantly in view, our speculation as to the future must be held within con- 
servative limits, and we can not properly allow ourselves to be influenced by 
conceptions .dissociated from the act, as to what may or may not promote the 
general welfare. 

At the time of the increase of 1920 T was of the opinion that any valid deter- 
mination of " aggregate value " was then impracticable. I am of the opinion 
that it is now impracticable, although more data are at hand, for we have not yet 
finally determined the principles by which value is to be estimated from the 
data accumulated. However, the commission has approximated "aggregate 
value " for the purposes of section 15a, and it is upon this value that the fair 
return must be based. Using this basis, I am convinced that upon titie present 
record we can lawfully go no further in requiring reductions, if we follow the 
spirit and intent of section 15a, than we now go. 

In this connection, a word as to passenger fares. Neither the statistics before 
us nor the apparent trend of traffic, in my opinion, justify a reduction in these 
fares at the present time. The main argument in support of a reduction is that 
the corriers would gain by the stimulus to traffic more than they would lose by 
the decrease in rate per mile. This, however, is not a matter which can be 
determined with any degree of certainty. It is rather a question of business 
judgment or wisdom. One of the chief objects of the return of the railroads to 
their owners was to reap the advantages of the exercise of private initiative. 
While public regulation is necessarily an interference with management, it was 
not the intent of the act, as I read it, that we should substitute our judgment 
for the judgment of the managers under such circumsances as these. But it is 
not unfair to say that the private managers have here an opportunity to demon- 
strate to- the country the benefits of their initiative. 

One further comment. The transportation act provides for the regulation 
not only of -rates and fares but of the wages and working conditions of em- 
ployees. The latter duty is intrusted to the Railroad Labor Board. While the 
labor board and this commission are independent bodies, I believe that if the 
administration of the act is to be as successful as it can be made, the two 
bodies must act in some degree of cooperation. This was done very successfully 
in 1920 when the labor board was considering wages at the same time that we 
were considering rates. It rendered its decision before we rendered ours, so that 
we were able to cover in our increase in rates and fares the increase in wages 
which had been found reasonable. 

As I understand the law, the regulation of wages is independent of any 
action that we may take as to rates, but the regulation of rates is necessarily 
influenced by any action that the labor board may take as to wages. At the 
present time the labor board has the wages of all railroad employees under 
consideration ; but we are acting without awaiting its decision, and our action 
is, and must necessarily be, based upon existing wages. We have no right to 
assume or to conclude that wages will be or ought to be reduced. Never- 
theless, these wages, which constitute the chief factor In railroad operating 
expenses, are now on trial and it Is at least possible that they will be reduced. 
If they should be, we must either reopen our proceedings and make a new 
determination, to the confusion of industry, or the country must forego for a 
time so large a reduction in freight rates as would have been possible if we 
had postponed our decision. 

It is my best judgment that it would have been wiser and better if we had 
announced several weeks ago that our decision would be deferred until after 
the labor board had acted, not for the purpose of In any way prejudging the 
question of wages or of influencing the action of that body but for the purpose 
of so timing our own action that we might be assured that the rates which 
we were prescribing would be the lowest possible under the law and the rates 
most likely to remain stable for some considerable period of time. 
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Potter, Commissioner, concurring: 

The determination that rates and charges will be, on and after July 1, 1922. 
unjust and unreasonable to the extent that they may respectively include more 
than the percentages mentioned of increases over the rates in effect imme- 
diately prior to August 26, 1920, readjusted as mentioned in the report, is in 
effect a requirement that present rates and charges shall, generally speaking, 
be reduced 10 per cent— certain reductions heretofore made to be treated as 
part of such 10 per cent reduction. The support for the finding that rates and 
charges should be thus reduced Is the belief that the prospective net operating 
revenues of the carriers for the year commencing July 1, 1922, if under the 
existing rate basis, would exceed a fair return by the amount involved in the 
reduction required. This conclusion has been arrived at by calculating what 
would have been the net operating revenues of the carriers during the year 
1921 if there had been in effect during that year the bases of rates and expenses 
which were in effect at the time of the hearing, say, February 1, 1922, and by 
adding thereto amounts sufficient to represent the additional net revenue to be 
derived from a 10 per cent increase in traffic and from further reduced operat- 
ing expenses in the ensuing year. 

While results of future operation are in doubt, due to uncertaintv as to the 
duration of the existing coal strike and other factors, I am convinced that the 
forecast which we are required to make is justified by present prospects. So 
far this year there has been a substantial increase of traffic and conditions 
are improving. There is warrant for the expectation that further reduction of 
expenses in substantial amount will be realized. In view of the favorable 
prospect and the industrial and commercial need for lower rate levels, I con- 
cur in the conclusion that reductions should be made. If, later, we are con- 
vinced that our estimate respecting increased net earnings is not warranted 
by increased traffic or further reduction of expenses, existing rates can be re- 
stored to the extent which then seems necessary. 

Notwithstanding the need, which is decreasing, for lower rates, I am not 
certain that we render a real service to the shipping public in requiring reduc- 
tions unless and until there is further reduction of operating expenses. Effi- 
cient transportation is more important « than cheap transportation. Better 
service was the demand in the busy and prosperous summer of 1920. The in- 
creases then authorized were accepted generally without complaint. Return- 
ing prosperity will bring its demand for better service and unfortunately the 
need will be acute. I apprehend that in the near future shippers will lose 
and suffer more from inadequate service than could result from the continuance 
of present rates. But responsibility for ultimate results is not upon us: The 
transportation act in section 15a limits the return we may allow the carriers. 
We must accord to shippers the supposed benefit of that limitation. 

While the conclusions of the report have the support of the majority of the 
commission, as most nearly representing the concensus of opinion, it is apparent 
from the individual expressions that to a considerable extent the views of the 
majority differ. 1 call attention to certain respects to which I have preference 
for different conclusions. Assuming that there is a prospective excess earn- 
ing available for rate reduction, I think different treatment was required for 
the following reasons: 

1. The percentage increase authorized by Ex parte 74 resulted in dispro- 
portionate increases upon long-haul traffic. The effect was seriously to dis- 
turb relationships between competing communities with resulting prejudice 
and injustice. The short-haul, class rate, and the less-than-carload traffic is 
less remunerative than the long-haul carload commodity traffic. Therefore, 
when called upon to eliminate a portion of the increases authorized by Ex 
parte 74 we should first correct the injustice of that decision by giving pref- 
erence in reduction to carload and long-haul traffic. 

2. The theory upon which reductions have been made since Ex parte 74 on 
certain traffic, instead of on all, was that such reductions were required in jus- 
tice to the traffic to which they applied, and in order to bring such traffic into 
proper relation with traffic as a whole. No unlawful preferential treatment was 
intended when such reductions were made. The reductions now required do 
not increase the reduction heretofore made upon agricultural products, live 
stock, and certain other commodities. As the reductions heretofore made were 
to remove injustice and establish a proper level and relation as between com- 
modities, it seems to me that in distributing the prospective surplus now avail- 
able for reduction, such commodities should share. 

3. I favor a reduction in passenger fares other than commutation fares and 
without removing the Pullman surcharge. 
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4. There are not many, familiar with the conditions in the final world, who 
would question the property of naming 6 i^er cent as a fair return upon the 
property values of the carriers which are devoted to tlie public service. We 
should have fixed the return at 6 per cent. In Ex parte 74 we, in effect, fixed 
the return at 6 per cent. The return contemplated by the transportation act to 
prevail for two years, if we approved, was 6 per cent and not 5.5 per cent. 
Within the spirit of the transportation act applicable to present conditions and 
needs, a proper return would be 6 per cent. We should not be influence<l in 
naming a fair return by our views upon the subject of taxation. Our function 
is to name a fair return without regard to how much of it the Government 
may decide to take from time to time in taxes. 

During the early stages of our deliberations, I was impressed with the notion 
that in making reductions we should give preferential consideration to a 
selected list of so-called basic commodities. Further considerat'on developed 
objections to this course which to my mind are convincing. It appears impos- 
sible at this time to select a list of so-called basic commodities to which reduc- 
tion could consistently and lawfully be limited. We can not determine upon 
specific basic commodities which do not so relate in a competitive way to other 
commodities, as to make impossible a reduction of tlie rates on those selected 
and not on others. The result of applying reductions to a particular list would 
be to deluge us with complaints from shippers of related commodities who would 
make charges of discrimination which we would be required to sustain. The 
effect would be to create intense confusion and discontent and to work great in- 
justice. Concluding that there is a prospective surplus available for rate reduc- 
tions, I know of no theory on which that surplus, resulting largely from hauling 
certain trafllc, can be made the basis for a finding with resiiect to the reason- 
ableness of rates on other traffic. If we were to select a list, our difllculties 
would not be reduced. Some situations are more acute than others. Different 
commodities and different conditions require different treatment. Some rates 
are not high enough; others are too high in varying degrees. We would not do 
justice in requiring horizontal reductions 1 mited to particular commodities. If 
I were persuaded of the practicability of limiting reductons to the so-called basic 
commodities, I would favor an announcement of the amount available for rate 
reduction and have a further hearing upon the question as to how specific appli- 
cation should be made. The present record is not sufl[lclent to indicate what 
selections should be made. If further hearings were to cause delay, tlie result 
might well be more harmful than to proceed as the report prescribes. 

Remaining instances of maladjustment should be corrected upon specific ap- 
plications. Carriers should not regard our general conclusions as dealing cor- 
rectly in detail with all situations. Their further consideration in the light of 
constantly changing conditions, with which they are more familiar than we can 
be, should lead to sounder treatment than we have directed to be applied. 

Lewis, Commissioner, dissenting : 

The decision of the commission that rates be reduced is unanimous. My 
dissent is limited to what appears to me to be unjustified economic waste. The 
times demand adjustments — even radical adjustments — rather than horizontal 
reductions, and the record in this case justifies such action. 

The margin available for reductions or adjustments that may be required 
by us is not sufficient, if spread over the entire freight traffic, to give to the 
country the relief and to business and industry the stimulation that is ur- 
gently needed. A 10 per cent reduction will, in the case of many commodities, 
have no perceptible influence in lowering costs of living, stimulating industry, 
ameliorating economic conditions or bringing us into more favorable and 
equitable relationships at home and abroad. 

It may be said that, measured by the standards of value or service, many 
commodities are not now bearing too great a share of the transportation 
burden. Rates in some instances, and on certain services, might be increased 
rather than lessened as the result of a more detailed study than is afforded in 
this investigation. The horizontal lowering of transportation charges in many 
instances will, so far as the public interest is concerned, mean nothing. In 
some instances It may be said to be detrimental for It will only serve to trans- 
fer to profits of private business revenues which the carriers would much 
better employ in improvement and extension of the public fticiUty of trans- 
portation and in extensive employment incidental thereto, or prevent us or 
them from affording reductions to meet new conditions. 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 671 

On the other than, there are commodities and raw materials that are basic 
to existence, to industry, and to readjustment, on which transportation charges 
are relatively and absolutely too high. They are out of proper relationship 
to the selling prices of the commodities and constitute not only maladjustments 
at home but most unfavorably affect us in world competition. Making these 
commodities and materials more cheaply available to consumers and manu- 
facturers would contribute to reduction of costs of living, relief in the housing 
situation, maintenance of productivity of the soil, increased employment, and 
stimulation of buying. The combined effect of such changes could reasonably 
be expected to increase traffic and speed an earlier adjustment of other or all 
transportation charges to proper relationships witii new levels of values. 

The fullest possible measure available for reductions should be applied in con- 
formity with the guiding principles which were the foundation of our order 
in Rates on Grain, Grain Products, and Hay (64 X. C. C. 85) and of our recom- 
mendations in National Live Stock Shippers' League et al. (63 I. C. C. 107), on 
which the carriers acted and which the carriers accepted as the basis for their 
voluntary 10 per cent reduction in rates on products of the soil. 

Cox, commissioner, dissenting: 

To the extent that a measure of relief has been granted to the public gener- 
ally in the disposition of this case I fully concur, but I am not in full accord 
with the manner and measure of the reduction as set forth. I desire to refer 
briefly to existing conditions in the light of the record before us. 

It is unnecessary for us at this time to review the causes which have brought 
about the present situation; nor is there place in the record for criticism of 
what has happened in the past except in so far as it may serve as a guide for 
the present or future. Neither is it necessary, except in passing, to refer to the 
fact that the carriers were not permitted to realize the present rate for trans- 
portation service at a time when the traffic was in a better position to bear the 
burden than at the present time; but the question which concerns us most is. 
What is our duty in the light of the present record? 

Our railroads are national institutions and are vitally necessary to the 
industrial prosperity of the Nation, but if our transportation systems fail to 
provide a comprehensive and efficient service to the people of our country at 
a rate which will bear a proper relation to the value of the service and price 
of the commodity, then must all industry suffer in the same proportion as 
our transportation systems fail to measure up to their opportunity and 
responsibility. 

Statisticians who have made a careful study of the trend of industrial 
activities covering a period of a century or more have proved beyond all question 
of doubt that following a period of abnormal inflation of commodity values, in 
the process of a return to a normal condition new levels of values are estab- 
lished which are invariably higher than the old, but in the establishment of 
new levels careful consideration must be given to the economic conditions, 
both home and abroad, and we should continually keep before us our need 
of foreign markets for the products of our farms and factories. 

The productivity of the soil is one of our country's greatest assets, and 
the prosperity of our agricultural interests is reflected in all other lines of 
industry, including transportation. Agriculture was one of the flrst industries 
to feel the depression in 1921. Prices of farm products fell, in some instances, 
far below the pre-war levels. 

The rapid and marked decline in prices without similar reductions in pro- 
duction and distribution costs created a serious situation, and resulted in 
a heavy falling off in the purchase of manufactured articles of all kinds, 
thereby contributing largely to the general business depression, and freight 
and passenger traffic has receded far below normal levels. Nothing, perhaps, 
iB more desirable at this time than a return to normalcy, and adjustments 
must be made which will teiid to stimulate the agricultural and industrial sit- 
uation, which has been in a state of depression since the readjustment period 

began. 

I do not concur in the views of the majority that rates on all commodities 
should be reduced at this time and it is a matter of record that many com- 
modities at present rate levels are not bearing more than a just share of the 
transportation burden. 

It is my judgment that the amount available for reduction at this time 
should be applied to agricultural products, raw materials, and basic com- 
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moditles which are essential to the reestablishment of industry, the reemploy- 
ment of labor, and* which could at once be reflected in reduced living costs. 

Passenger fares at present rate levels have been reflected in a marked falling off 
in trafllc. No further argument should be necessary than the fact that passenger 
travel is over seven billions of revenue passenger-miles below normal. Repre- 
sentatives of industrial and commercial interests have made requests for a 
reduction in rates repeatedly, and they are unanimous in their opinion, in 
which I fully concur, that the Issuance of a mileage book at a reduced rate of 
fare would not only stimulate travel but would also increase 'the present 
revenues of the carriers. 

By the commission. 

[SEAL.] Geobge B. McGinty, Secretary. 

Mr. Scott. Mr. Chairman and gentlemen of the committee, at the time of the 
adjournment yesterday I was discussing a series of cases before the commis- 
sion, some of which had also passed into the courts, in which it had been sought 
to apply the Shreveport doctrine, and I had endeavored to make clear that 
there had resulted from that series of cases two marked lines of orders. In 
one set of cases the orders were, in effect. State wide, covering the entire body of 
rates in the State.. I spoke particularly in that connection of the original 
Shreveport case, and referred to this pamphlet containing the voluminous 
reports of the commission in that case, and to the fact that there were 
nine different orders covering a period of nine years before they finally got 
to the State- wide order. Another order, that I did not mention yesterday and 
which in a general way might be regarded as a State-wide order, although not 
a 100 per cent State-wide order, but practically State wide in its effect was 
the order made in the so-called Memphis-Southwestern case, which involved 
a question of discrimination between interstate class rates — ^the case involved 
commodity rates, too, but they did not prescribe the commodity rates — ^between 
Memphis and points in Arkansas as against State rates in Arkansas. 

That case is reported in 55 I. G. C., page 515. After some five years of 
litigation at least, and, perhaps, for a longer time, the Interstate Commerce 
Commission finally did prescribe the class rates in the State of Arkansas so as 
to remove the discrimination which It found to exist as against interstate 
rates under the Shreveport doctrine on all of the four main-line railroads in 
Arkansas to all points in the State, the four lines being the Rock Island, 
the Frisco, the Cotton Belt, and the Missouri Pacific. So that, speaking 
generally, without being technically or completely accurate, that j^as a State- 
wide order. There were many small railroads or tap lines not embraced In 
it, but it was in effect a State-wide order. 

Then, I pointed out another series of those orders that were not State wide 
in their scope or effect, like the order in the Missouri River Nebraska case, 
where they simply covered the rates from jobbing points or from 13 interior 
jobbing points and removed the discrimination from the freight rates 
from those points to all points in Texas, the order applying only, to freight 
rates, but they left the low-scale State freight rates between nonjobbing points. 

The same thing, I pointed out, existed in the old Illinois passenger fare 
case. Perhaps I should have stated to the committee yesterday that the car- 
riers contended that the order in that case was a State-wide order. That 
case grew out of the fact that the Interstate Commerce Commission had pre- 
scribed in what was known as the Western Passenger Fares case a passenger 
fare of 2.4 cents. That case was decided in 1916, as I recall it, and it pre- 
scribed a passenger-fare rate of 2.4 cents as a reasonable interstate passenger 
fare throughout the Mississippi Valley generally, covering Illinois, Wisconsin, 
Missouri, Iowa, and all through that territory. Those States, as all of you 
well know, had 2-cent passenger-fare laws. The Business Men's League, of 
St. Louis, filed a complaint against the carriers operating between St. Louis 
and Illinois points, and particularly Chicago, in which they complained of the 
fact that under this order of the Interstate Commerce Commission St. Louis 
people had to pay 2.4 cents per mile in going from St. Louis to Chicago, while 
citizens of East St. Louis paid only 2 cents per mile in going from that place 
to Chicago, that being the Illinois statutory fare. That led to a long investi- 
gation of both passenger rates and freight rates, which were also involved in 
that case, but I will confine my remarks to the passenger fares, because that 
was the only class of rates that went to the Supreme Court of the United 
States. The commission finally held that there was a discrimination, ordered 
its removal, and the carriers complied with the order by attempting to advance 
the fares within the entire State of Illinois to the 2.4-cent basis. 
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Without going into the minute details of it, we contended that the order was 
a State-wide order, and proceeded to put up the fares accordingly. The State 
authorities of Illinois, in the first place, opposed the order as an invalid order 
anyway, and, in the second place, they contended that we had misconstrued it. 
They said that it was not a State-wide order, and the litigation ultimately 
landed in the Supreme Court of the United States. I was unfortunate enough 
to have to do with that litigation all the way through. We argued that case 
and lost it in the Supreme Court of the United States upon our contention that 
the order was State-wide. The court held that the order was so vague and 
uncertain that they could not tell what it was intended to cover, and that, 
therefore, we were not entitled to any relief or were not entitled to advance 
the fares. They criticized the commission for not making the language of the 
order more specific and definite. 

Mr. Johnson. What case was that? 

Mr. SooTT. That was the case of the Illinois Central Railroad against the 
Public Utilities Commission of Illinois, reported in the Two hundred and forty- 
fifth United States, page 493. 

Mr. HuDDiJESTON. I want to aslc Mr. Scott to state briefly somewhere in 
the course of your statement and as concisely as possible what you understand 
to be the principle involved in the Shreveport doctrine. You have stated in 
great detail the application of the principle, but I should like, for my own 
information, to know what you consider the principle to be. 

Mr. Scott. I think, Mr. Huddleston, that your question suggests 'a very 
pertinent criticism of my exposition yesterday. I assumed that everyone 
thoroughly understood the Shreveport doctrine. I have been arguing these 
matters in the courts, where I would be thrown out if I went into a discussion 
of that, and I took it for granted, as a basis for the discussion, that there was 
a complete understanding of the Shreveport doctrine. 

The Chaibman. If you will permit me, the Chair will take the liberty of 
supplementing Mr. Huddleston's inquiry by making the suggestion that you 
do not undertake to do that in two or three minutes, but that you accept the 
members of this committee as being in the kindergarten department in dealing 
with this very perplexing question. The majority of this committee probably 
have never had that subject expounded to them, and I am sure that it will 
benefit us to have as thorough an exposition of it as you can possibly make. 
With the approval of the committee I will ask you to consider us as of a kinder- 
garten and anxious to learn all of the principles of that case now, or at some 
other time if you prefer. 

Mr. Scott. I shall be glad to do that right at this point. I am perhaps too 
diffident about trespassing upon your patience and wearying you with details. 
For that reason I slurred over that yesterday, and I realize that I did not 
make myself clear. 

Now, that difference in results in those two sets of cases very properly leads 
to this inquiry: What is the Shreveport doctrine, and if it is such a definite 
doctrine why this difference in results? Why do you not get state- wide orders 
in all cases, or very narrow orders in all cases, and not get these varying 
results? 

In order to understand the Shreveport doctrine you have got to go back to 
the development, it seems to me, of congressional control or Federal control 
over both interstate rates and State rates, but I am not going to take up a 
lot of time on that phase of it. Of course all of us know that Congress has 
under the Constitution by express grant the power to regulate interstate and 
foreign commerce. There is no difficulty about that at all. It also has of course 
under the necessary and proper clause the power to make all laws necessary 
and proper to carry into effect the express powers. Therefore whenever Con- 
gress undertakes to regulate intrastate commerce, or rates within a State, as 
a necessary and proper means to regulate interstate commerce, its laws are. 
constitutional under its grants of power. Now, it was not settled until the 
Wabash case, in 1886, reported in 118 United States, 557, that Congress even 
had the exclusive power to regulate interstate commerce. 

The earlier cases had held that in the absence of regulation by Congress, 
under what was Imown as the doctrine of the silence of Congress, the State 
could regulate, or that until Congress had acted the State might act There 
arose in the Wabash case that question of whether there could be regulation by 
the State in advance of the regulation by Congress of interstate commerce. The 
court held in that case that Congress had the exclusive power to regulate inter- 
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state commerce, and from that time, or from 1886, that doctrine has been 
axiomat'c. Then these principles gradually developed 

Mr. Graham. In that case they held also, did they not, that in the absence 
of action by Congress there was no regulation of interstate commerce? 

Mr. Scott. Absolutely; that is, the so-called doctrine of the silence of Con- 
gress was held not to apply to the regulation of interstate commerce. 

Mr. Hawes. What year? 

Mr. Scott. 1886. The next development that I need to call to your attention 
was in 1902. I want to outline this development of the princ pie, and then 
will get down to the Shreveport case. In 1902 there was a very interesting 
case known as the Eubank case, reported in the One hundred and eighty -fourth 
United States, 27. That case arose in the State of Kentucky out of a provi- 
sion of the Kentucky constitution, as I recall it, with reference to the long-and- 
short-haul clause ; that is, forbidding the charging of higher rates for the short 
haul than for the longer haul, included within the same line. The State of 
Kentucky endeavored to apply that restriction to a rate within the State which 
in relation to an interstate rate violated the long-and-short-haul clause, and the 
court in the Eubank case held that to so apply it would defeat the power of 
Congress to regulate interstate commerce. 

Now, we have another line of cases that are very interesting, but which are 
not rate cases. The courts have held right along that where there is a direct 
burden imposed by a State upon interstate commerce it is an unconstitutional 
regulation of commerce. I can better illustrate that by a case that I handled 
myself, which, oddly enough, is entitled like this Wisconsin rate case, except 
that the title is reversed. I refer to the case of Chicago, Burlington & Quincy 
Railroad Co. v. Railroad Commission of Wisconsin, reported in the Two hun- 
dred and thirty-seventh United States, 220. That was a case where the 
State of Wisconsin by statute prescribed a regulation that where there were 
four or more railroad trains passing daily through a station with 200 or more 
inhabitants, at least two of such trains must be stopped at such station. There 
was a little station on the Burlington line known as Cochrane. It was a little 
hamlet, but the Burlington ran through that station more than four tra ns, 
or at least four trains, interstate daily, and did not stop two of those trains . The 
railroad, however, did give this little station service through one local passenger 
train, and perhaps an accommodation freight. 

However, they were dissatisfied with the s'tuation and appealed to the State 
commission to compel us to stop some of our interstate trains. They obtained 
an order requiring us to do so. We litigated that order, and you will find that 
question discussed in this case. We succeeded in this case in having the 
Supreme Court of the United States hold that that was a regulation of inter- 
state commerce, because it was imi)osing a burden upon interstate commerce. 
They held that the local service we gave was adequate and that to compel us 
to stop those interstate trains was a burden on interstate commerce. Those 
were our fast trains between Chicago and St. Paul. You will, perhaps, recall 
that the Burlington line is a little circuitous in going from Chicago to St. Paul, 
and we have to make faster time than our competitors, or we must run more 
miles per hour than our competitors, in order to make the same schedule that 
they make. Our contention was that to compel us to stop those fast trains 
would make it impossible for us to meet our interstate competitors, and the 
court held with us that was a burden upon interstate commerce. The only 
bearing of that case on this discussion is that it illustrates this other doctrine 
that wherever you impose a direct burden on interstate commerce by State 
regulation the action is void. Mr. Huddleston spoke the other day about train 
stop orders, etc., but those matters do not involve rate questions, and the 
Interstate Commerce Commission has nothing to do with the train-stop cases. 
We got relief in another way, upon the ground that it was a burden upon inter- 
state commerce. 

Mr. Huddleston. Do you mean under the fifth amendment? 

Mr. Scott. No, sir ; as a regulation of interstate commerce. The instant that 
this regulation by the State of these interstate trains reached the point where 
the enforcement of it made it impossible for us to meet the competition of our 
competitors, or where it in any way entailed a burden upon interstate com- 
merce, it became unconstitutional. 

Mr. Huddleston. In other words, it was an invasion of the exclusive power 
of Congress to regulate interstate commerce? 

Mr. Scott. Yes. Those Urain-stop cases have this interesting significance, 
however, and that is the jealousy of even the Federal courts in protecting the 
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locol communities in their rights, and one of the fundamental th'ngs that 
governed in this case was the demonstration by the company that we did give 
that little local community adequate service. Ths case held that the State 
could stop the interstate trains if we did not give the locality adequate service 
otherwise or the service that the court might conclude they were entitled to 
locally. So they added that limitation. In this case the court concluded that 
we were giving the community the service that it was entitled to. 

There has been another line of burden cases, where the court has held that 
the biirden on interstate commerce is only indirect, and not direct, like that 
involved in the stopping of trains, as where there is a requirement that a train 
shall be operated on a branch line or something of that sort. That has no par- 
ticular bearing on this discussion, but where the burden is such as to be rather 
indirect than direct they have sustained the State regulation. 

I want to get down to the Minnesota Rate case, which is the beginning of 
the Shreveport principle. Mr. Howard Elliott the other day in his testimony 
gave you that as an illustration — that is, where the local rates and fares to 
and from border points in the State, through the reduction of rates and fares 
by the law of Minnesota, were on a lower basis than the interstate rates. The 
carriers in the so-called Minnesota Rate case contended in the court that the 
courts had the right to find that those lower State fares and rates discrimi- 
nated against interstate commerce and were in violation of section 3 of the act 
to regulate commerce. The committee will bear in mind that the first prohibi- 
tion of discrimination against interstate commerce is found in section 3 of the 
act to regulate commerce, which section reads as follows: 

" That it shall be unlawful for any common carrier subject to the provisions 
of this act to make or give any undue or unreasonable preference or advantage 
to any particular person, company, firm, corporation, or locality, or any particu- 
lar description of traffic, in any respect whatsoever, or to subject any particu- 
lar person, company, firm, corporation, or locality, or any particular description 
of traffic, to any undue or unreasonable prejudice or disadvantage in any re- 
spect whatsoever." 

That is the first paragraph of section 3. That does not say anything about 
State rates or interstate rates, but prohibits the carriers from giving any undue 
or unreasonable preference, advantage, etc. Of course, there are also prohibi- 
tions against unjust discriminations under section 2, which I need not advert 
to at this time, because they are not the basis of the Shreveport doctrine. In 
tbe Minnesota case the carriers contended that the courts could regulate that 
situation, which anybody could see, if you please, because if you had a 3-cent 
Interstate passenger fare, which waft the fact at that time, and a 2-cent intra- 
state passenger fare, with those commimities just across an imaginary State 
line from one another, of course you had a discrimination. 

There was another angle to the Minnesota Rate case, and that was the alle- 
gation that those lower Minnesota rates were confiscatory. Of course, that was 
entirely independent of the claim of discrimination. The carriers in the court 
below got decrees on both grounds, namely, in the first place, that the lower 
fares were discriminatory against interstate commerce, and, secondly, that they 
were confiscatory. The Minnesota Rate cases were decided in 1913, and are 
reported in 230 IT. S. page 352. In those cases the Supreme Court of the United 
States held that this question of whether the lower fares discriminated against 
Interstate commerce in violation of section 3 of the commerce act was a ques- 
tion of fact and not of law, and was a question of fact over which the Inter- 
state Commerce Commission had jurisdiction. 

The Minnesota Rate case settled that question, and it settled other things. 
It went into the doctrine of confiscation. To make a brief story of it, when the 
carriers got through with the Minnesota Rate case they did not have much in 
the way of immediate net results, except that some of the weaker lines secured 
confiscation decrees. However, they got the rule established that you must 
go before the commission in claiming discrimination under section 3 and se- 
cured recognition of the existence of the superior Federal power. 

The next development in the law was the so-called Shreveport case. Law- 
yers often find difficulty in locating that case, because it is not designated as 
the Shreveport case at all, but tlie title of the case is Houston, East and West 
Texas Railway Co. v. United States. It is reported in the 234 U. S. 342. That 
case arose in this way : The State of Texas, or the railroad commission of the 
State of Texas, rather openly and deliberately set out, as the Iowa commis- 
sion set out, as was stated by Mr. Elliott the other day, on a policy of pro- 
tecting the State of Texas, and its home industries, by putting into effect 
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special rates which wauld protect the jobbers of Texas against competing 
jobbers outside of Texas. Shreveport, La., is just across the line from Texas, 
and the jobbers of Shreveport, the people of Shreveport, and the people of 
Louisiana, felt outraged by thia action on the part of the Texas commission. 
It is a very significant fact that the complaint before the Interstate Commerce 
Commission which led to the development of this Shreveport doctrine was a 
complaint filed by the Railroad Commission of the State of Loui^ana. The Rail- 
road Commission of Louisiana was the complainant in this case. They complained 
against the higher rate from Shreveport to points in Texas in comparison 
with the rates from jobbing points in Texas to such other i)oints in Texas. 
Houston and Dallas were the important centers involved, although there were 
others. They complained that the maintenance of those higher rates from 
Shreveport to points in Texas, those rates being the interstate rates, as com- 
pared with the corresponding rates f^om Houston and Dallas and other jobbing 
points in Texas, was a discrimination under section 3 of the commerce act. 

If you will permit me, I think the most concise statement of the whole mat- 
ter was made by Justice Hughes in announcing the Shreveport decision. I 
would like to read briefly from Justice Hughes's opinion, because, with won- 
derful lucidity of expression, he has in a few lines set the doctrine out in 
full. I read from page 345 : 

" The gravamen of the complaint, said the Interstate Commerce Commission, 
was that the carriers made rates out of Dallas and other Texas points in 
eastern Texas which were much lower than those which they extended into 
Texas from Shreveport." 

That is why it was a complaint against the carriers. I want to pause right 
here in order to make that plain, and I will ask you not to overlook that. It 
is always the carriers that are legally guilty of these discriminations. They 
may be absolutely helpless, and they were in the Wisconsin case, if you please, 
or in those other cases where the lower State fare is prescribed by law. The 
orders are made by the State commissions upon the carriers, and the carriers 
may unwillingly obey those orders and put the rates into effect, but they have 
to put them into effect or go to jail. Therefore, it is the carrier that is 
guilty of the discrimination that is complained of here; and it is a complaint 
against the carriers serving both Shreveport, in Louisiana, and Houston, Dallas, 
and other points in Texas, as well as all the territory in between. 

Mr. Justice Hughes continues : 

*' The situation may be briefly described : Shreveport, La., is about 40 miles 
from the Texas State line, and 231 miles from Houston, Tex., on the line of 
the Houston, East & West Texas and Houston & Shreveport Cos. (which are 
affiliated in interest) ; it is 189 miles from Dallas, Tex., on the line of the Texas 
Pacific. Shreveport competes with both cities for the trade of the intervening 
territory. The rates on these lines from Dallas and Houston, respectively, 
eastward to Intermediate points in Texas were much less, according to dis- 
tance, than from Shreveport westward to the same points. It is undisputed 
that the difference was substantial and injuriously affected the commerce of 
Shreveport. It appeared, for example, that a rate of 60 cents carried first- 
class traflSc a distance of 160 miles to the eastward from Dallas, while the 
same rate would carry the same class of trafllc only 55 miles into Texa.s from 
Shreveport. The first-class rate from Houston to Lufkin, Tex., 118.2 miles, 
was 50 cents per 100 pounds, while the rate from Shreveport to the same 
point, 112.5 miles, was 69 cents. The rate on wagons from Dallas to Marshall, 
Tex., 147.7 miles, was 36.8 cents, and from Shreveport to Marshall, 42 miles, 
56 cents. Tlie rate on furniture from Dallas to Longview, Tex., 124 miles, 
was 24.8 cents, and that from Shreveport to Longview, 65.7 miles, was 35 
cents. These instances of differences in rates are merely illustrative; they 
serve to indicate the character of the rate adjustments." 

The Interstate Commerce Commission investigated the situation upon this 
complaint, and it found that the carriers' interstate rates from Shreveport 
were too high. In every one of these so-called Shreveport cases, the Interstate 
Commerce Commission has, as a foundation for its action, prescribed a rea- 
sonable interstate scale, and it has also undertaken to find out whether the 
lower State scale is discriminatory or not. In these Shreveport cases, they 
found that the interstate scale was too high, and prescribed a reasonable 
interstate scale. I should say, in passing, that these rates — and these were 
class rates — ^that were fixed by the Interstate Commerce Commission wer« 
substantially the rates fixed by the Texas commission within the State of 
Texas. 
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In other words, they adopted the Texas scale in that instance as to class 
rates. That is another significant thing that was done, showing that even back 
that far the commission did not always impose some definite interstate scale 
upon a State higher than the State scale. But when it came to the commodity 
rates, they found that there was a discrimination and they prescribed a series 
of commodity rates and directed (I speak from the opinion of the court) the 
carriers " To desist, on or before the first day of May, 1912, and for a period 
of not less than 2 years thereafter, to abstain from exacting any higher rate 
for the transportation of any article from SJireveport, La., to Dallas, Tex., 
and points on its line intermediate thereto, than is contemporaneously exacted 
for the transportation of such articles from Dallas, Tex., toward Shreveport 
for an equal distance, as said relation of rates has been found by the com- 
mission in said report to be reasonable.*' 

That is, they found circumstances and conditions surrounding the traflic 
were substantially the same, and found that these commodity rates, just like 
the class rates, ought to be on a common basis. 

You will notice the nature of the order there was that they were directed 
to desist from charging higher rates interstate on these commodities than in- 
trastate. Those were what we call in these cases alternative orders. The 
original Shreveport order was an alternative order. The carrier could com- 
ply with it in either one of three ways. It could raise the lower State rate 
up to the level of the interstate rate, in the first place ; they are on the equal- 
ity then and there would be no discrimination. They could reduce the higher 
interstate rate down to the lower level of the State rate, and again they 
would be on an equality and the discrimination would be removed. Or, in 
the third case, they could reduce the interstate rate part to a lower level and 
raise the State rate to a higher level so that at some intermediate point they 
got on a common level and the discrimination, would be removed. 

The Chaibman. Could the carrier do that without an order of the commis- 
sion? 

Mr. Scott. No; only when the commission had found the discrimination. 
The point I want to make is that the commission in these earlier cases did 
not undertake to fix the rate itself, but undertook to say that here is a dis- 
crimination, here is an interstate discrimination, and you have got to get rid 
of it, but the carriers were left to say how they would get rid of it. 

The Chairman. They were all subject to the approval of the Interstate 
Commerce Commission, were they not? 

Mr. Scott. They were all subject to the approval of the Interstate Commerce 
Commission. The reason I am emphasizing the alternative nature of these 
orders is that when we come to the transportation act, we find something 
•different. 

Mr. HocH. Those alternative orders were predicated upon the interstate 
rates? 

Mr. Scott. They were ; but, you see, at that time there was no minimum rate. 
It was merely the maximum rate. The law is different now, of course. I have 
not come prepared this morning to elaborate this, or I would have had it in a 
little more condensed form. 

Mr. Mapes. Did the Interstate Commerce Commission pass upon the reason- 
ableness of the intrastate rate? 

Mr, ScoTi^. Not of the intrastate rate. On the contrary, they have never in 
these cases undertaken to pass upon the reasonableness of the intrastate rate. 
The courts have said they have no power to do it, and that is not involved. 

Mr. HoCH. This is a question that arises in my mind, and before you get 
through with it I hope you will explain it: What is the difference, in effect, 
in passing upon the reasonableness of the intrastate rate and the reasonable- 
ness of the interstate rate when, as you say, they do consider the reasonable- 
ness of their own rates before deciding that there is a discrimination or how 
to remedy the discrimination? 

Mr. Scott. I am going to develop that at a good deal of length later. I am 
not going to overlook that point. If I do, I hope you will call my attention 
to it. It has a very distinct bearing on my discussion of the Hoch bill. I will 
be sure to cover that. Suflice it to say at this point that in none of these cases 
did they ever undertake to pass upon the reasonableness of the State rate, 
and in just a moment I will show you from the court's opinion why they did 
not do that and why it is not proper for them to do it. The original Shreve- 
port case was begun by the carriers complaining against the order. They filed 
their suit in the court to set the order aside, and said that the order was void. 
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The case went through the Commerce Court and then through the Supreme 
Court of the United States. You will notice from the record. You have this 
opinion, written by Mr. Justice Hughes, reported in 234th United States 
Reports, beginning at page 342, and which, of course, marked an epocJi in the 
history of regulation of commerce in this country. To my mind, it is one of 
the greatest opinions that has been written in several generations. Not only 
for its own effect, but In its powerful reasoning and absolute soundness. As a 
matter of fact, I think it has been accepted since by everybody, shipx)ers and 
carriers. 

As I pointed out yesterday, you were told that most of the people who 
complain about regulation say that the Shreveport decision was all right, with 
some exceptions mentioned in the closing remarks of Mr. Denton. Mr. Justice 
Hushes said in his opinion, after showing how this order could be complied 
with (I quote from p. 349). "Manifestly, the order might be complied with 
and the discrimination avoided, either by reducing the interstate rate from 
Shreveport to the level of the competing intrastate rate or l)y raising these 
intrastate rates to the level of the interstate rates, or by such reduction in 
the one case and increase in the other as would result in equality. But it is 
urgeM that, so far as the interstate rates were sustained by the commission 
as reasonable, the commission was without authority to compel their reduction 
in order to equalize them with tlie lower intrastate rate." That is, the 
carriers were contending that. Continuing, " The holding of the commerce 
court was that the order relieved the appellants from further obligation to 
observe the intrastate rate, and that they were at liberty to comply with 
the commission's requirements by increasing these rates sufficiently to remove 
the forbidden discrimination. The invalidity of the order in this aspect is 
challenged upon two grounds: 

•' (1) That Congress is impotent to control the intrastate charges of an 
interstate carrier, even to the extent necessary to prevent injurious di»- 
crimination against interstate traffic; and 

" (2) That, if it be assumed that Congress has this power, still it has not been 
exercised, and hence the action of the commission exceeded the limits of the 
authority which has been conferred upon it." 

Then, he goes on at great length to discuss the question of power. I am not 
going into that here in detail. Here is a significant sentence at the bottom of 
page 351 of the report, which shows his reasoning on this question of power. 
He has pointed out the Intermingling of State and interstate traffic and the 
fact that the same cars and same men and same trains were engaged in the 
mingling of the traffic, and all that sort of thing. He says that " Wherever the 
interstate and intrastate transactions of carriers are so related that the gov- 
ernment of the one involves the control of the other. It is Congress, and not the 
States, that is entitled to prescribe the final and dominant rule, for otherwise 
Congress would be denied the exercise of its constitutional authority and the 
States, and not the Nation, would be supreme within the national field." 

Mr. HuDDLESTON. May not that sentence be said to express the Shreveport 
doctrine? 

Mr. Scott. It embodies the fundamental principle. 

Mr. HuDDLESTON. Is uot that " the " Shreveport principle? 

Mr. Scott. That is the fundamental principle underlying It, but of course with- 
out further explanation one would not understand all about the Shreveport 
doctrine. But that underlies it, that where that relation between those two 
rates is such that the government of one involves the control of the other, the 
Congress and not the State has the right to prescribe the dominant rule. Then, 
having settled to his satisfaction and to the satisfaction of Congress this ques- 
tion of power, he said this: 

" It is also clear that, in removing the injurious discriminations against In- 
terstate traffic arising from the relation of intrastate to interstate rates, Con- 
gress is not bound to reduce the latter below what it may deem to be a proper 
standard, fair to the carrier and to the public. Otherwise, It could prevent the 
injury to interstate commerce only by the sacrifice of its judgment as to inter- 
state rates. Congress is entitled to maintain its own standard as to these 
rates, and to forbid any discriminatory action by interstate carriers which will 
obstruct the freedom of movement of interstate traffic over their lines In accord- 
ance with the terms It establishes." 

This is a significant sentence: "Congress is entitled to maintain Its own 
standards as to these rates, and to forbid any discriminatory action by inter- 
state carriers which will obstruct the freedom of movement of interstate traffic 
over their lines in accordance wtlh the terms it establishes.' 
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Then he takes up the question of whether Congress has exercised this power, 
and he says that section 3 covers that. He says on page 356, after quoting sec- 
tion 3 of the commerce act: "This language is certainly sweeping enough to 
embrace all the discriminations of the sort described which it was within the 
power of Congress to. condemn. There is no exception or qualification with re- 
spect to an unreasonable discrimination against interstate traffic produced 
by the relation of intrastate to interstate rates as maintained by the carrier. 
It is apparent from the legislative history of the act that the evil of discrimina- 
tion was the principal thing aimed at, and there is no basis for the contention 
that Congress intended to exempt any discriminatory action or practice of inter- 
state carriers affecting interstate commerce which it had authority to reach." 

He says at another i)oint here it is absolutely immaterial how this discrimina- 
tion arises, whether it is due to the action of the State or due to the action of 
the carriers ; if it is a discrimination it can be removed. 

Mr. HocH. Right on that point the sentence to which you call attention, and 
to which Mr. Huddleston referred, as I understood the reading, is simply a 
statement of the unquestioned power of Congress? 

Mr. Scott. That is correct. 

Mr. HocH. Is it your view that the distinctive thing in the Shreveport case is 
the statement of the power of Congress as a fundamental proposition? 

Mr. Scott. That is one distinctive thing. 

Mr. HocH. Is that the particular thing ordinarily in the minds of the legal 
profession when they refer to the Shreveport doctrine? 

Mr. Scott. No ; you refer to this second proposition that not only has Congress 
the power, but they exercised it in section 3, according to the Constitution. 

Mr. HocH. My idea is quite different, that the distinctive Shreveport doctrine 
had not so much to do with the fundamental power, but the particular applica- 
tion. 

Mr. Scott. I think your criticism is apt, and the reason I said, in answering 
Mr. Huddleston, that that was the fundamental, underlying principle of the de- 
cision was to show the basis of the decision ; but, of course, when we talk of the 
Shreveport doctrine we mean the application of that to State rates found to be 
discriminatory against Interstate commerce. 

Mr. Huddleston. One reason why I asked you to discuss it is because I 
imagine scarcely any two persons without examination would give the same 
statement as to what is the " doctrine of the Shreveport case." At least there is 
room for a difference of opinion. It had been my view that the fundamental 
principle of law involved in the Shreveport doctrine was that Congress has the 
power to interfere in the given case involved. The remainder of the decision in- 
volves a construction of the statutes and a decision that in the interstate com- 
merce act Congress has exercised that power. The case then applies the prin- 
ciple involved to the facts of that particular case. That application would not 
he said to be the Shreveport doctrine. So that, with all respect, it seems to me 
that the doctrine must consist of the fundamental principle and that there was 
only one fundamental principle decided in that case, and that was relating to the 
power of Congress. The remainder of the decision was the construction of a 
statute' which involved no principle except the principles of construction of 
statutes — ^I should rather say the rules of construction of statutes — and the 
application of that principle to certain facts. The matter perhaps has no im- 
portance in this connection except as indicating that there Is a good deal of 
floating misinformation, of which I seem to have a share, as to what is the 
Shreveport doctrine. I understand the same doctrine was applied in all the 
other cases that you refer to — 9 or 10 of them? 

Mr. Scott. Yes, sir. 

Mr. Huddleston. But at last it was the application of this fundamental 
principle of the power of Congress to regulate the operation of railroads under 
certain given circumstances and conditions — it was the application of that 
principle to the facts in these other cases. 

Mr. HocH. If the Shreveport doctrine involves merely the broad power of 
Congress, then it seems to me that most of the discussion as to whether the 
transportation act went beyond the Shreveport decision is wide of the mark. 
The Supreme Court decision in the Wisconsin case involves perhaps a little 
broader exercise of power, but it would be in no way inconsistent, and under 
your view of the Shreveport doctrine it would not involve anything that was 
not involved In the Shreveport stntenient, if it is merely the power of Conijress. 
It would seem to me that whether the transportation act went beyond the 
Shreveport doctrine is not a question of the power of Congress but of the 
application of that power. 
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Mr. HuDDLESTON. There appear to be three things involved in the Shreveport 
case. First, has Congress the power to deal with intrastate commerce under 
any circumstances; second, has Congress, in the exercise of such power, for- 
bidden such discrimination; and tliird, did the facts in the case involve a 
discrimination. That is why it seems to me that this discussion is not wasting 
time — ^we get back to the question of changing section 3 of the interstate com- 
merce act. We get back to whether we wish to restore section 3 of the inter- 
state commerce act to the effect which it had prior to the transportation act. 

The Chaibman. Unless you want to add somet;hing rather brief, Mr. Scott, 
we will discontinue now. 

Mr. Scott. Very well. I would like to say this, in my discussion of the 
Shreveport case, I left out entirely the discussion of the court of the proviso 
in section 1. You remember it was contended that proviso deprived the commis- 
sion of any such power as is contended for here, but that is overruled. 

The Chaibman. The Chair wishes to say to the witnesses and to the com- 
mittee that we will go on with this hearing to-morrow, and in view of the fact 
that the committee has unanimously agreed to take up a few little rather 
brief bills it might be well to call this hearing for 10.20 to-morrow, with the 
understanding the committee be here sharply at 10 to take up the other 
matters. Next week we will have no sessions on this bill, but we expect to get 
at it again a week from next Tuesday. I say expect, for the reason a bill 
with reference to the mileage proposition will be taken up on Thursday next 
week and continued until tinished during our regular dates for sitting, which 
will be Thursday and Friday. If we should fail to finish by vote of the com- 
mittee we will go on Tuesday, but the committee has dared express the hope, 
and some of them the belief, that we will get through with the hearing on 
Tuesday week after next. 

(Thereupon, at 12 o'clock noon, the committee adjourned.) 
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Friday, May 26, 1922. 

The committee met at 10.20 o'clock a. m., Hon. Samuel E. Winslow (chair- 
man) presiding. 

STATEMENT OF MB. BBTTCE SCOTT — ^Resumed. 

Mr. Scott. Mr. Chairman and gentlemen of the committee, I feel I have 
trespassed on your patience a good deal, and certainly have talked much longer 
than I had intended, but I was led into this discussion yesterday by a very 
pertinent inquiry from one of the members of the committee- as to what the 
Shreveport doctrine really was, and you will recall the request that I define it 
in two or three lines. I felt somewhat embarrassed by the request. I confess 
that although I have been working on this subject for some years, I did not 
feel I could state it concisely in that space, and after leaving here I called 
on a very capable commerce lawyer, I think perhaps in many ways the best 
posted man in the United States on these decisions, and asked him to give 
me a concise definition of it, so that I might hand it on to the committee, and 
he threw up his hands and said, " I can describe the doctrine but I can not 
define it." What he meant by that was that it was necessary, as I undertook 
to do yesterday, to go with some considerable detail into the Shreveport case 
itself. 

There is just one feature of that case that I adverted to very briefly at the 
adjournment hour that I want to spend a moment on, and then I shall leave 
the Shreveport port case proper. The point was made in that case, and very 
properly, of course, that the proviso in section 1 of the commerce act, to the 
effect that it does not apply to rates within the State, invalidated the order of 
the Interstate Commerce Commission. That proviso is found, as you all know, 
in the second paragraph of section 1 of the commerce act and readsi as follows : 

'* The provisions of this act shall also apply to such transportation of pas- 
sengers and property and transmission of intelligence, but only in so far aa 
such transportation or transmission takes place within the United States, but 
shall not apply — 

"(a) To the transportation of passengers or prox)erty or to the receiving, 
delivering, storage or handling of property, wholly within one State and not 
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shipped to or from a foreign country from or to any place in the United States 
as aforesaid.*' 

That proviso seems to state very distinctly that the fares and rates wholly 
within a State are not within the four corners of the act, and the argument was 
very plausibly and forcefully made in the Shreveport case that because of that 
proviso there could be no power in the Federal commission to deal with these 
State rates. 

The court disposed of that contention at page 358 of the Shreveport case, 
284 U. S. 358, in this way : 

**Here the commission expressly found that unjust discrimination existed 
imder substantially similar conditions of transportation, and the inquiry , is 
whether the commission had power to correct it. We are of the opinion that 
the limitation of the proviso in section 1 does not apply to a case of this sort. 
The commission was dealing with the relation of rates injuriously affecting, 
through an unreasonable discrimination, traffic that was interstate. The ques- 
tion was thus not simply one of transportation that was 'wholly within one 
State.' These words of the proviso have appropriate refelence to exclusively 
Intrastate traffic separately considered." 

Note that language: "The exclusively intrastate traffic, separately con- 
sidered," to the regulation of domestic commerce as such. The powers con- 
ferred by the act are not thereby limited where interstate commerce itself 
is involved. This is plainly the case when the commission finds that unjust 
discrimination against interstate trade arises from the relation — ^I emphasize 
that again—" from the relation of intrastate to interstate rates as maintained 
by a carrier subject to the act. Such a matter is one with which Congress 
alone is competent to deal, and in view of the aim of the act and the compre- 
hensive terms of the provisions against unjust discrimination, there is no 
ground for holding that the authority of Congress was unexercised, and that 
the subject was thus left without governmental regulation." 

I emphasize that disposition of the proviso not only for the puri)ose of 
showing you how the court disposed of it in that case, but later, when I come 
to consider the Hoch and the Sweet bills, I shall advert again to that thought 
in connection with those bills; that is, I think there is a possible ambiguity 
that may arise from the bills as now framed if no change is made. 

Now, hurrying on, after this Shreveport case in 234 United States, the next 
Shreveport case that came into the Supreme Court of the United States was 
wliat is commonly called the South Dakota Express case. It* is entitled 
American Express Co. v, Caldwell, and is reported in 244 United States, at 
page 617. I am not going to stop this morning to explain that case in any 
great detail or to read from it at this point. I shall read from it a little 
later in connection with some criticism I shall make of the Hodi bill, but, 
briefly, that was another of these checkerboard adjustment cases, as I have 
called them. It was not State wide in scope. You will recall I said the other 
day that after nine years in the original Shreveport case in the State of Texas 
the Interstate Commerce Commission did, after all these hearings, finally cover 
the entire State by their orders and really readjusted all the State rates. 

The South Dakota Express case arose in this way : The Interstate Commerce 
Commission had prescribed what was a reasonable schedule of interstate ex- 
press rates. The State of South Dakota, through its commission, had pre- 
scribed a lower scale of express rates throughout the State, and Sioux City, 
which is just across the river in Iowa, filed a complaint similar to this Shreve- 
port complaint — that is, alleging that the lower express rate in South Dakota 
discriminated against interstate commerce and persons and localities engaged in 
interstate comma-ce because of the higher express rates applying from Sioux 
City. That case ultimately got to the United States Supreme Court, a^ I have 
said, in 244 U. S. ; and the point I want to make is that while the carriers 
contended, as in the Illinois passenger case, that they had a State-wide order, 
the court held that this order only covered the rate from Sioux City into the 
territory in southeastern South Dakota, where Sioux City jobbej-s were in com- 
petition with the jobbers of various small jobbing towns in South Dakota. They 
upheld the order as to that competitive territory. So South Dakota, as a result 
of this express case, was left with a schedule of local express rates down in 
the southeast corner of the State that were on the same basis as he inter- 
state rates, and all the rest of South Dakota was on this lower State level, 
just as Nebraska was left with regard to Its freight rates, as I explained day 
before yesterday, as a result of the Missouri River-Nebraska cases. 

97096— 22— PT 3 ^10 
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Now, the next case is the ease of the Illinois Central Railroad Co. v, the 
Public Utilities Commission of Illinois, reported in 245 U. S., at page 403, and 
that is the case that grew out of this Business Men*s League complaint at 
St. Louis about the passenger fares, St. Louis paying 2.4 cents to Chicago, for 
example, and East St. IjOuIs paying only 2 cents. I mentioned the case the 
other day in the light of the commission's decision, and I call attention to 
it here because it has the best summary of any case that I know of of what 
we call the Shreveport doctrine and here again, perhaps, this is a descrip- 
tion of the doctrine rather than a definition of it I think ydu will find it 
helpful if you will permit me to read you just one page from that decision, in 
which Mr. Justice Vandevanter, who wrote the opinion for the court, undertook 
to state what the law was at that time. This was the case, you will recall, 
where the court denied our contention that the order was State-wide within 
Illinois, and its object was to raise all the fares in Illinois to a 2.4-cent- basis. 

They said we had misconstrued the order ; in fact, they said the order was so 
vague and indefinite that nobody could tell what it meant, and they beat us 
entirely in that case. We had to go back to the commission in the light ot 
that decision and have a. further decision, and then we got this fragmentary 
order which just raised, as I said the other day, the fare from East St. Louis 
up to the interstate level of 2.4 cents but left all the rest of the State Tin- 
touched, leaving the fares from the next station east of East St. Louis on the 
2-cent level, and the Interstate Commerce Commission itself, in making this 
supplementary report in that case, said that it was perfectly obvious that ap- 
parently what they had done was just to remove the point of discrimination 
to the station next east of East St. Louis. 

Mr. Webstee. In other words, the court, in effect, said that the order was 
so indefinite that no one could understand it and then proceeded to tell wliat 
it meant. 

Mr. Scott. That is just what it amounted to. Judge, and of course, very 
much to our chagrin, because we thought differently. There was a curious 
thing about that case. The passenger traffic manager of the Burlington Rail- 
road, who is one of the most expert traffic men in America, studied that order 
over with me and said there was not a particle of doubt that he could follow 
it and apply it to every passenger fare in the State of Illinois. He under- 
stood it and thought it was plain, but when we undertook to argue that with 
the court we did not convince them. 

On page 506, 245 U. S., in disposing of the Illinois case, Mr. Justice Vande- 
vanter made this summary of the Shreveport doctrine. 

Mr. Newton. What case is that? 

Mr. Scott. That is the old Illinois Passenger case, the one that grew out of 
the complaint of St. Louis. 

Mr. Newton. And the reference? 

Mr. Scott. 245 IT. S., page 493, and I read from page 506. After citing the 
Shreveport case, the court say: 

" Upon full consideration it there was held (that is, in the Shreveport case) : 

"1. Under the commerce clause of the Constitution Congress has ample 
power to prevent the common instrumentalities of interstate and intrastate 
commerce, such as the railroads, from being used in their intrastate operations 
in such manner as to affect injuriously traffic which is interstate. 

"2. Where unjust discrimination against interstate commerce arises out of 
the relation of intrastate to interstate rates this power may be exerted to 
remove the discrimination, and this whether the intrastate rates are maintained 
under a local statute or by the voluntary act of the carriers." 

If I may stop here for a moment, Mr. Huddleston, that paragraph comes 
pretty close, in my judgment 

Mr. Johnson. I was just going to say that if you will read that I think that 
will answer all that the gentleman asked yesterday. 

Mr. ScotT. Yes ; that comes pretty close to answering the question. 

Mr. Huddleston. Mr. Scott, at that point may I say that a few moments ago 
for my own amusement I undertook in a hasty way to express in writing in a 
single sentence my understanding of the Shreveport doctrine. I wrote it In 
these words : 

" Under the commerce clause of the Constitution Congress has power to deal 
with matters relating to Intrastate commerce when such dealing is a necessary 
incident to the regulation of interstate commerce." 

Mr. Scott. I think that is a fair statement. 



PROtOSBD AMENDMENT TO TRANSPORTATION ACT, 1&20. 683 

Mr. HuDDLESTON. The statement which I have made by comparison will be 
found to be more ample — I do not mean it is more accurate, but it has a fuller 
application than the statement of the doctrine made by Judge Vandevanter, in 
that he refers merely to the injurious effect which might flow from intrastate 
commerce. My definition, of course, does not confine itself to the effect that 
intrastate commerce may have upon interstate commerce, but states the doctrine 
to be where it is a necessary incident in the performance of its function in the 
regulation of Interstate commerce granted to it by the Constitution, Congress 
may do whatever may be necessary in the way of regulating intrastate com- 
merce. 

Mr. Scott. I think that is an accurate statement, Mr. Huddleston. 

Mr. Huddleston. No. 2 of the definitions given by Justice Vandevanter in- 
volves a mere application of this principle. 

Mr. Scott. That is correct. Your statement is broader in its terms, and that 
is why, I think, we say, as lawyers, that we prefer to describe the doctrine 
rather than define it, because we want to get clearly all these surrounding con- 
ditions that accompany the actual exercise of the so-called Shreveport power; 
that is, how do you^pply this general principle that you have just stated to a 
concrete rate situation? That is what the justice is trying, I think, to say here. 

Now, I would like to read the concluding paragraph, and then I shall pass on : 

** 3. In correcting such discrimination Congress is not restricted to an adjust- 
ment or reduction of the interstate rate, but may prescribe a reasonable stand- 
ard to which they shall conform and require the carrier to adjust the intrastate 
rate in such a way as to remove the discrimination ; for where the interstate and 
intrastate transactions of carriers are so related that the effective regulation of 
one involves control of the other, it is Congress and not the State that is entitled 
to prescribe the dominant rule. 

" 4. It is admissible for Congress to provide for the execution of this power 
through a subordinate body such as the Interstate Commerce Commission, and 
this it has done by the act to regulate commerce. 

" 5. Where in the exercise of its delegated authority the commission not only 
finds that a disparity in the two classes of rates is resulting in unjust discrimi- 
nation against interstate commerce, but also determines what are reasonable 
rates for the interstate traflic and then directs the removal of the discrimina- 
tion, the carrier is not only entitled to put in force the interstate rates found 
reasonable but is free to remove the forbidden discrimination by bringing the 
intrastate rates to the same level." 

Now, I think if any of you are looking for a page discussion or statement of 
the rule, that page, 506, of 245 U. S. is the best thing I can refer you to, and I 
do not know of any textbook discussion that approaches it in clarity and in 
conciseness. 

Now notice, if you please^ and I am going to try to take up the suggestions 
on these bills in just a moment, that the Shreveport doctrine, so called, up 
to the time the transportation act was passed, left the matter in this way: 
First of all, the complaints of necessity had to be filed by individuals or by 
localities; that is, there was no right in the carriers to file complaints. You 
will notice in these Shreveport cases I read you they were all of them filed 
either by the Railroad Commission of Louisiana, as in the first Shreveport case, 
or by Sioux City originally in the South Dakota express case or by the Busi- 
ness Men's League of St. Louis, as in the Illinois case. Of course the titles of 
the cases in the courts are a little misleading because these cases have gotten 
into the equity courts and there were injunction suits and the carriers' names 
appear there, but I am speaking about the initiation of the complaints before 
the commission. In none of those cases did the carriers, of course, file those 
complaints, because as a matter of fact the carrlere were the defendants, and 
you must keep in mind that the carrier is always guilty of the discrimination. 
He may be so unwillingly and unwittingly by compulsion of a State law or 
State commission, but it is the carrier that is guilty. So you have that situa- 
tion as to the parties. The complaint of necessity under the old law must be 
filed by an individual or a locality or a railroad commission and certainly not 
by the carriers themselves, who are the defendants. 

' In the second place, you see they had to deal with the thing as a result of 
these decisions, apparently, situation by situation; that is, there were, after 
all, narrow issues. There was one city, if you please, on one side of the 
border and another city on the other side, or near the border, and there was 
this alleged discrimination between the two, and that was why in the original 
Shreveport case the original order covered only three lines in eastern Texas, 
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And they kept bringing in other lines and other cities nntil they covered the 
^hole State ; and so the South Dakota case, as I have said, was simply the city 
of Sioux City against certain Jobbing jpoints in southeastern Dakota, and in the 
Illinois case it was St. Louis against East St Louis. I should, in fairness, 
also mention Keokuk, Iowa, and Hamilton, 111., but that was a rather trivial 
aspect of that case because the main traffic was between St. Louis and East 
St. Louis. Then these orders were followed by all this litigation which I have 
just mentioned, and the result of it was these piecemeal, checkerboard (as 
I have called them) or crazyquilt adjustments generally, and the necessity of 
piecemeal remedying of the difficulty. 

Now, the transportation act as, of course, the committee well understands, 
made certiEiin very decided changes in that situation, and as soon as I point those 
out very briefly I am going to take up the proposals for a change of that law. 
The transportation act we contended in the Supreme Court in the Wisconsin 
case, and the court sustained our contention in those respects, made in section 
13 these material changes in the law: Four new elements were added. Thej' 
were, first, that the carriers were authorized to file complaints bringing intra- 
state rates In issue. That was the first time they had bepn authorized to do 
that That got away from this difficulty of one borderline city filing a narrow 
complaint. 

The second change of the transportation act in section 13^ as we contended 
and as the court held, was that any undue, unreasonable or unjust discrimi- 
nation against interstate or foreign commerce was forbidden. We, of course, 
contended that that was something new and you will recall that the court so 
held, although you are advised that many members of Congress did not so un- 
derstand that this language did add a new form of discrimination. 

Third, the Interstate Commerce Commission for the first time^was authorized 
to prescribe the intrastate rate, fare or charge, or the maximum or minimum, 
or maximum and minimum, thereafter to be charged, in such manner as will, 
in its judgment, remove such advantage, preference, prejudice or discrimina- 
tion as is found to exist. You will recall I pointed out yesterday that up to 
this time these discrimination orders were in the alternative form. They 
simply said to the carriers, here is a reasonable interstate basis, whatever it is. 
Here is a lower State basis that is discriminatory.. We find it to be discrimi- 
natory and you must get rid of that discrimination against interstate com- 
merce or persons or localities. 

Mr. Johnson. Mr. Scott, I think that is one of the most important things 
that we have taken up during all of this time. The great complaint that comes 
to this committee is that in adjusting those discriminations the Interstate 
Commerce Commission sits here in Washington without being advised as to 
the local conditions and makes an order that affects the people, when we, who 
favor the Hoch bill, contend that those who are on the ground and are familiar 
with the conditions, are in a better position to adjust the rates and fix a rea- 
sonable rate, and to judge what is a fair rate and a nondiscriminatory rate 
than those who sit in Washington 1,000 or more miles away who arbitrarily 
fix the rates. I would be glad to hear you on that. 

Mr. Scott. Will you permit me to just state one more point here, and I will 
come right back to that. I would like simply to get this summary complete. 

Mr. Johnson. I mention that because all the witnesses who have appeared 
here have complained of that very thing. 

Mr. Scott. If I may just complete this summary, I will come back to that 
point. 

Mr. Mapes. Mr. Scott, may I interrupt to ask if you will point out the exact 
language of section 13 covering your third point? 

Mr. Scott. It is, of course, in section 13, paragraph 4. I do not know whether 
you have this pamphlet copy of the act that the commission gets out or not; 
but if you do, it is on page 39 and is paragraph 4' of section 13. I will read 
that whole paragraph. 

Mr. Mapes. I do not care to have you do that. 

Mr. Scott. You catch the language, do you not? 

Mr. Mapes. It is included in the same language that includes the discrimina- 
tion against interstate commerce? 

Mr. Scott. Yes ; it is in that same paragraph. 

Then the fourth element that was added, as we believe, by section 13, para- 
graph 4, was the fact that the carriers were directed to observe these State 
rates prescribed by the Interstate Commerce Commission, the law of any State 
or the decision or order of any State authority to the contrary notwithstanding. 
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That language, you will recall, is in the act and made it plain apparently that 
the order of the Federal commission prescribing these State rates must neces- 
Barily override the State orders. ' 

I want to come back to Mr. Johnson's question, which is a very proper and 
a very pertinent one, and I concede that the criticism made In that connection at 
first blush has force and has plausibility, and I am not prepared to say that 
it has not some real force in it. 

May I suggest, in the first instance, in that connection that it was not the 
carriers* idea in the transportation act, in the original scheme they suggested, 
that all these matters should be handled at Washington. These carriers in a 
bill that was formulated on behalf of the Association of Railway Executives 
advocated regional Federal commissions, and they advocated them for the 
very purpose of meeting the criticism which Mr. Johnson has suggested — that 
it is not posslbe for a body sitting at Washington — I do not concede that, but 
that is the criticism — that it is not possible for a body sitting at Washington 
to familiarize itself with the local conditions, even in some cases as to inter- 
state rates. This scheme of regional commissions advocated by the carriers 
involved jurisdiction as to interstate rates as well as these discrimination 
cases. I only speak of that in passing to show that there was a recognition 
on the part of the carriers of the fact that it might be well to have the 
Federal commission in the exercise of all its powers divided up somewhat as 
the Federal courts are, with these regional commissions which should sit, in 
the first instance, and then later provide for an appeal to or review by the 
central tribunal in Washington in case there was dissatisfaction. 

Now, if I can turn to it readily, the report of the House committee on the 
Each bill deals with that suggestion and gives the reasons why the committee 
did not adopt the suggestion. I think I can get at it quicker by just reading 
it. This is Report No. 456, Sixty-sixth Congress, first session, on the return 
of railroads to private ownership, November 10, 1919, submitted to the Com- 
mittee of the Whole House and ordered to be printed. Mr. Esch made the 
report to accompany H. R. 10458, and at page 7 he said : 

"Owing to the present large task of the Interstate Commerce Commission 
and the fact that the pending bill will increase its duties, some of the plans 
presented and some of the individual recommendations urged the creation of 
regional commissions subordinate to the Interstate Commerce Commission, 
or in lieu of such regional commissions that regional commissioners be ap- 
pointed. This phase of the problem was given very full consideration in the 
hearings and by the committee, with the result that the committee believed 
that it was better to leave the administration of the existing law and of the 
pending bill, should it become law, solely in the hands of the Interstate Com- 
merce Commission. While such subordinate agencies might relieve the com- 
mission of some of its work, decisions would result which lacked uniformity.*' 

That is the first point they make — ^the lack of uniformity. 

"There might be as much diversity of decisions as there has been on the 
part of district courts with reference to war-time prohibition. Such diversity 
of decisions begets uncertainty, and uncertainty, especially in rate matters, 
is highly detrimental to the shipping interests and to the general public.*' 

And if I may interject there, I think that is one of the wisest things that 
has ever been said about rate litigation or regulation, in general ; uncertalnt;y 
is part of our trouble right now, as to whether rates are going to be reduced 
or are too high or what not. It is very disturbing to the business interests. 
Here is the next point: 

"Moreover, no time will be saved in the adjudication of rate cases by the 
creation of these subordinate agencies. The amount involved can not be the 
limitation, as in the case of the United States district courts, because of thle 
fact that a rate cnse in which but a small amount of money is involved may 
involve the application of a principle of widest application.** 

If I may pause right there to drive that point home by an illustration from 
ray own personal experience, when I first became the commerce lawyer of the 
Burlington Railroad I had a case involving certain per diem reclaim charges in 
our tariffs at Chicago. I am not going into the details of that case at all, but 
it involved only ^.25. because they just took a single car on which we had 
assessed a charge of $5.25. I thought I had gotten hold of a job where I was deal- 
ing with pretty small potatoes when we were litigating about $6.25, as I did 
not know very much about the game at that time. I found out upon inquiry 
from our trafllc manager that that single case involved $250,000 to the Burling- 
ton Railroad ; that is, if we lost that case, we lost $250,000 of revenue and that 
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is what they have ia mind here in saying that the amount Involved can not be 
the limitation as in the case of the United States district courts, because of the 
fact that a rate case in which but a small amount of money is involved may 
involve the application of a principle of widest application, and when I said that 
this little case involved $250,000 I meant only to the Burlington Railroad 
and if that principle had been established, it would have involved untold 
millions because it would have been applied throughout the United States wher- 
ever the per diem tarifiCs were similar. 

Then going on, he says : 

"This would mean that appeals would be necessarily taken from the sub- 
ordinate agency to the commission here at Washington, resulting in greater 
delay than if no subordinate agency had passed upon the question. 

Your committee believes that the increased duties* imposed upon the commis- 
sion by the pending bill can be met by increasing by two the membership of the 
commission, and the bill provides for such increase. 

" Under the present practice attorney-examiners representing the commission 
take testimony as to rate matters in the field and thus obviate the necessity of 
witnesses coming to Washington. It is hoped that with the increase of the 
number of the commissioners that the practice of 10 years may be revived and 
that the commissioners may, so far as their work here at Washington will per- 
mit, visit the various sections of the country personally and hear cases. This 
would, in a measure, meet the complaint that the commission was not in as 
close touch with the shipping and consuming public as it might be." 

I might add right here, in that very connection, that the Illinois Passenger 
case, which was similar to the Wisconsin case, which was decided by the Sui^reme 
Court recently, was heard by Mr. Commissioner Meyer. He came out to Chi- 
cago and heard the Illinois case. The Wisconsin case was not heard by a 
commissioner but the Illinois case was. 

Before I leave this discussion of regional commissions I want to state that 
Colonel Thorn is very much more familiar with that whole subject than I am 
and much better able to discuss the question of regional commissions. I 
wanted to bring the thought before you that I have in connection with it, but, 
rightly or wrongly, the Congress did not adopt the views of the carriers as to 
regional commissions and took the view which I have just indicated to yon. 

Mr. Ha WES. Mr. Scott, are you going to leave that subject now? 

Mr. Scott. I am going to leave the question of regional commissions ; y^s. 

Mr. Ha WES. Before you leave that matter I would like to ask a question. 
I understand that the special committee of which Mr. Anderson is chairman, 
representing the Agricultural Committee, has reported favorably on having 
regional commissioners. All through the testimony of Mr. Benton's witnesses 
I found that 75 or 80 per cent of the complaints that they had were not as to 
rates but as to the inability to secure quick decisions from the national body. 
The complaint seemed to be directed against long delays, to a lack of a thor- 
ough knowledge of the local situation in the States, and to the inability of 
the shipper who complained to go to Washington and wait long periods of 
time. This made an impression upon me, and I think it did upon some other 
members of this committee, so before you get away from that subject, what is 
your personal opinion of the value of some sort of regional representation of 
the national body, leaving, of course, the final decision in the hands of the 
national body? 

Mr. Scott. Mr. Chairman, I have felt, in common with many railroad 
lawyers and railroad executives, for a long time that there was a good deal 
to be said in favor of regional commissions of the Interstate Commerce Com- 
mission. As I have said, Colonel Thorn, on behalf of the Association of Rail- 
way Executives, presented a bill to the committee that embodied that plan, 
and it is quite apparent, it seems to me, to all of us who have observed the 
workings of the Interstate Commerce Commission that it is a terribly over- 
worked body. I do not think these complaints of delay are due to the failure 
of the commission to work hard and to work promptly, but the commission is 
overworked. There is not any doubt about that, and that was one of the 
strongest arguments against their dealing with State rates. I appreciate that 
they have enough to do theoretically in dealing with the interstate situation 
and with the security issues and the enforcement of the various provisions 
of the law and all the manifold things they have before them, such as the 
plan of consolidation. I do not believe there is a body in the whble Govern- 
ment that is more overworked and overburdened than the Interstate Com- 
merce Commission, and that immediately suggests the thought, "Then, for 
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Heaven's sake, why load them down with unything more, and why load them 
down with the matter of these State rates? " 

Mr. BuBBouGHs. Is it not true, Mr. Scott, that that burden is increased to 
quite a degree because of the passage of the transportation act, and especially 
in view of the recent decision of the court upholding it? 

Mr. Scott. Undoubtedly, Mr. Burroughs, there has been, of course, in the last 
two years, as a result of the transportation act, this great flood of cases which 
has added to the work of the commission ; and if the commission had no power 
to remove discriminations against interstate commerce created by the action of 
the States, it would have less work to do. I must concede that ; but, of course, 
if you take that power away from them, it is perfectly obvious to those of us 
who are familiar with the work you destroy the Avhole idea of Federal regula- 
tion of commerce, because you hand it then right back to the States ; and as the 
court said in the Shreveport case, where you have a conflict it must be the 
Federal rule that dominates and controls; and if the Federal rule is to domi- 
nate and control, it is inherent and inevitable in the situation that there shall 
be the power centered in some Federal agency to hear the complaints and to 
adjudge these difficulties. Now, whether it shall be a central commission at 
Washington or a regional commission is open, of course, to controversy and to 
dispute, and I have not fully answered Mr. Hawes yet. 

Mr. Hawes. Mr. Scott, the suggestion is not to interfere with the national 
body remaining in Washington, but to have State or regional commissioners 
appointed to take the place of these examiners, with a little bit more authority 
and, if you please, a little bit more dignity and a little bit more power to pass 
upon local questions and put them in proper form and shape for review by the 
national body and not to divide the national body itself into regional com- 
missions. 

Mr Scott. But leave that as a reviewing body. 

Mr. Hawes. Leave that body just as it is, but add a corps of competent com- 
missioners to be located in different regions or in each State. That is the idea 
I have, and it seems to be the idea advanced by questions asked by Congress- 
mnn Graham. 

Mr. Scott. I regret I did not bring with nie the draft of the bill that Colonel 
Thom, on behalf of the Association of Railway Executives, submitted two or 
three years ago. I have had it with me during the other days I have been 
before you, but I did not think I was going to touch on that topic to-day, and 
I did not bring it with me. That deals minutely with this whole machinery, 
and to answer a little more specifically your inquiry, I am of opinion that on 
the whole it would be desirable to work out some scheme of that kind. I think 
it \vould remove some of this complaint that has been adverted to and would 
result in "speedier decisions and would, on the whole, I think, improve the 
administration of the comnierce law. The strongest arguments against it, I 
think, are those, perhaps, which are stated in the report which I read to you. 
Certainly they are some of the strongest arguments against it. 

There is a little difficulty that would be encountered where you had a rate 
lapping over from one of these regions to the other, but the bill which was sub- 
mitted providetl for that by providing that in such cases the two regional com- 
missions should sit jointly and hear that situation. The analogy, of course, 
beti^'een the Federal Supreme Court and the district courts and this sort of 
work is not quite complete, us they point out here. You can not make money 
the test. That is certain. You have to allow appeals in all cases, because these 
very trivial cases are sometimes very far-reaching. Now, perhaps. Colonel 
Thom at a lafer stage will take up that question. 

Mr. Lea. Mr. Scott, is it not your experience as an attorney that in getting 
a final determination of controverted points the more appeals you provide for 
the more delay you encounter? 

Mr. Scott. I think that is true. 

Mr. Lea. In other words, what you are seeking is not a tentative decision but 
a final decision, and if you can get the body that renders the final decision to 
net promptly it would be better to work toward that end rather than to com- 
plicate the machinery by i)rovldlng for app€»als. 

Mr. Scott. There is much to be said for that view, Mr. Lea, and there is no 
doubt of that at all, and I think that is the strongest justification of the present 
system of a central tribunal. 

I do not want to be understood from what I have said as conceding for an 
instant that we must not have control centered in the Feileral Government over 
these State rates where they do discriminate; otherwise you destroy, of course, 
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Federal control of the rate structure, and you have got to have some machinery 
to handle that situation, whether it is regional commissionB plus a c<»itral 
tribunal or a central tribunal alone. 

Mr. HuDDixsTON. Before you leave that question I want to ask a question. 

Mr. Scott. I have finished on the subject of regional conunissions, but I have 
not yet fully answered Mr. Johnson. 

Mr. HuDDLESTON. What would you say to utilizing the State boards and 
commissions for the work that you have in mind that might be well done by 
regional commissions? 

. Mr. Scott. I do not think it is practicable to do that, Mr. Huddlestcm, because 
I think that the State boards are constituted in varying ways. Sometimes they 
are appointed by the governor, sometimes 

Mr. Johnson (interposing). You could not do that anyhow, because a State 
official could not be so employed, for instance, in my own State. 

Mr. Scott. That is quite generally true, Mr. Johnson. I remember we got 
into some litigation in Illinois along that line where the Illinois authorities 
contended it would be a violation of their constitution. 

Mr. Htjddleston. If you will pardon me, I would prefer that you would 
state what your objetcion would be to the proposal. I do not mean categorically, 
but as briefly as you may. 

Mr. Scott. In the first place, there is the point Mr. Johnson has just made. 
In a number of States the law forbids it, because either the constitution or a 
statute forbids State officials doing anything except the performance of purely 
State duties. 

Mr. HuDDLESTON. Now, may I say that all State officials execute Federal 
laws? 

Mr. Scott. Not, however, as Federal officials. 

Mr. HUDDLESTON. You are assuming that I propose to convert the State 
commissions into Federal officials. I asked about utilizing them for doing the 
work. This might be done by conferring upon them authority, which they 
might exercise or not» as the case might be, authorizing them, for illustration, 
to fix rates for interstate commerce or to deal with interstate commerce along 
with intrastate commerce. It would not* follow, of necessity, that they would 
have to be Federal officials any more than a judge of a State court who 
makes a decision under a Federal statute and from whose decision an appeal 
lies to the Supreme Court of the United States where a constitutional question 
is involved or where the construction of a Federal statute is involved. 

Let me say that the criticism that is made of the Interstate Commerce Com- 
mission is twofold; one is that it is far removed in its place of sitting and 
overworked, and another is that it is not responsive to the people. They are 
not eletced. They represent the Federal Government and it is claimed 
that in some respects they do not respond to the will of the people with whose 
interests they deal constantUy, and I may say that I am in sympathy with 
that criticism. It is a criticism that would not be so apt as applied to State 
bodies. 

Mr. Scott. That comes back to Mr. Johftson's suggestion. 

The Chaibman. Is it your purpose to propound that as an inquiry? 

Mr. HUDDLESTON. Ycs. I want Mr. Scott to state what his objections would 
be to utilizing these State bodies for such purposes. 

Mr. Scott. Mr. Chairman, let me state, in the first place, frankly, that this 
is not a subject on which I am nearly as competent to speak as Colonel Thom, 
but I am not trying to evade the question, and I will give you the best guess 
I can about it, but it is not a subject to which I have given a great deal of 
thought. 

Mr. HUDDLESTON. Then I will withdraw the question. 

The Chaibman. I suggest that we let Mr. Scott answer. 

Mr. HUDDLESTON. Hc says he does not want to answer it. 

Mr. Scott. No; if you think my answer will be worth anything I will be 
pleased to answer it 

Mr. HuDDLESTON. I do not want to press him to answer the question, if he does 

not want to. 

The Chaibman. You stimulate the eagerness on my part to hear the answer. 

Mr. Scott. I have been so busy, Mr. Chairman, in trying to find out what the 
enacted law means that I have not given very much thought, certainly not as 
much thought as the others, to this subject of regional commissions. Now, as 
to the question you have put to me, frankly, I have not given that serious con- 
sideration. If I were to answer it offliand, I would say that besides what I 
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think would be the constitutional objection, as I understand it, in some States, 
is the fact that these State commissions are constituted in various ways, some- 
times elected and sometimes appointed. They are certainly of varying abilities 
and very varying partialities or impartialities. There are some State commis- 
sions that are constituted of men of great ability who are fair and impartial, 
and I think try fairly to conserve the interests of all. 

There are some State commissions, without assuming to name them, that are 
not of that high quality and that do not take that hi^ attitude, and it does 
seem to me, if you are going to utilize subordinate tribunals, you ought to have 
some uniform method of selecting them ; that is, they ought to be all elected or all 
appointed, so there might be uniformity in the method of their appointment. 
I should say, ofQiand, that those are at least two objections that would occur 
to me. I do not think, frankly, my opinion is worth very much on the sub- 
ject. 

Mr. HuDDLBSTON. Mr. Scott, I am moved by the thought that sooner or later 
one of three things is going to be done. We are going to restore the authority 
of the State commissions to what it was before the transportation act ; or we are 
going to create regional commissions ; or we are going to compromise between 
the two ideas by conferring on the State commissions some power to deal with 
these matters subject to review by the Interstate Commerce Commission. Now, 
it is up to us, who are going to do something, to find out what we want to do and 
the reasons why we do not do something else. 

The Chaibman. Is there not a fourth consideration, and that is whether we 
shall do anything at all or not? 

Mr. HuDDLESTON. That is a consideration that is purely temporary and may 
last a few months. It is just as sure as the sun will rise to-morrow that there 
is going to be some development of the law and it is going to be along one of 
those three lines. It is up to those who will have to act in the matter to ascer- 
tain what is the best method to follow. 

Mr. Scott. Colonel Thom advises me that at a later stage of the hearings 
he will undertake to discuss this suggestion. Frankly, I did not come pre- 
pared to discuss that and I do not think my views would be very helpful. 

I still have not answered Mr. Johnson's original question, that through this 
centering of everything at Washington you get so far from the locality that 
you do not have the Imowledge of the local situation and do not have the. 
sympathy with the local condition and on account of the great volume of the* 
work, etc., you can not give the attention to the situation that the State com- 
missions could give. 

I have had considerable experience both before State commissions and the 
Interstate Commerce Commission in these rate hearings. I think there has 
been a good deal of unjust criticism leveled against the examiners of the 
Interstate Commerce Commission. I think on the whole — ^there are exceptions, 
perhaps — but on the whole they are men of ability. 

They are men of impartiality. They are men, who are I should say, on the 
whole, quite as competent, perhaps more competent, than the average State 
commissioner to pass on these problems. Now, they have advantages, from 
the very nature of the organization here and the very fact that it is such a 
large organization with so much going on, and so many of them engaged in it, 
with so many opportunities for conferences back and forth and the exchange 
of views as to their experiences — ^they run a school over there. It may not be 
known by this committee, but there is run over in the Interstate Commerce 
Commission a school or a study class. I would not call it a school. It is a 
study class for examiners and is In charge of a very competent man and these 
examiners from time to time meet there and discuss the problems that arise, 
they discuss the law, they discuss the decisions of the commission and go over 
those things In great detail and get immense benefit, I know, personally, from 
tliat point of contact. 

Mr. Nkwton. Mr. Scott, do you think an examiner who goes into a locality 
and spends 24 hours or 48 hours there can really get sufficiently acquainted 
with the conditions in that locality so that he can, in a common-sense sort of 
way, pass upon the -questions submitted to him? Isn't his judgment largely 
theoretical and is not that most of the trouble with a good many decisions, and 
the cause of a good deal of the complaints that are made? 

Mr. Scott. I would not think so, Mr. Newton, from my observation. Now, I 
have no doubt you can point, perhaps, to individual cases where that has hap- 
pened, because no system Is perfect. 

Mr. NBWTON. Is it not true that they go to work and send a man, who, 
possibly, from previous experience knows something of the lumber Industry In 
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the South, up into the State of Minnesota to hear a grain case and to pass upon 
a grain case when he does not know anything about it? 

Mr. Scott. Well, that may have happened. I have no doubt things of that 
kind have happened. 

Mr. Newton. And knows nothing about local conditions affecting the grain 
industry or the moving and the marketing of grain. 

Mr. Scott. On the other hand, Mr. Newton, there has been, I think, a very 
decided tendency — and, of course, the commission could explain this much 
better than I, and I do not, of course, speak for the commission at all — but my 
observation is that there has been a growing tendency in late years for given 
commissioners to become specialists on a given subject and for given examiners 
to become more or less specialists on those subjects. 

Now. take the very subject of grain, if you please. Mr. Commissioner Clark, 
when he was on the commission, got to handling those grain cases and any big 
grain case usually went to Mr. Commissioner Clark, who, I suppose, knew 
more about grain rates and the grain adjustments and grain conditions than 
perhaps any man engaged in regulatory functions anywhere in the whole 
country. In the same way, there are examiners over there who have been 
sent around on a special line of cases. If a man gets to going around on live- 
stock cases, or what not, they frequently keep that man working along that line. 
Of course, they can not do that for every little commodity and I do not mean 
that they do send an expert out every time on every complaint who knows all 
about those cases. 

Mr. Newton. We do not get experts of that kind up in my territory. 

Mr. Scott. I can appreciate that that may be so, but let me say right here 
that these State copamissions do not all personally dig into these things. Now, 
to be concrete about it, and not by way of criticism at all, the rate expert of 
the Illinois commission has been before you for days here on this hearing. He 
calls himself the rate expert and the commission call him the rate exi)ert. That 
is his official title. I did not mean to be offensive in the use of that term, but 
he is a sort of examiner. He Would be called an examiner if he were in the 
Interstate Commerce Commission. Now, pretty generally, Mr. Slater has been 
the man who has heard rate complaints in Illinois and not the commission. 

The entire Illinois commission was changed with the political change in 
the administration there. When the Small administration came in, out went 
'the old commission and in came a whole new body of men and men of not 
very much experience, some of them, in the matter of rate regulation, and 
Mr. Slater, you will notice, speaks with a good deal of authority for the 
Illinois commission on these things, and the reason of that is that Mr. Slater 
is the rate-making functionary, largely, in the State of Illinois. Now, that 
is the truth of the thing when we are talking about what these examiners 
do, and that is just one illustration among others that T could give you. 
There are State commissions and State commissions. There are some of 
them that have very capable men who sit upon these cases, and I think 
that is true, perhaps, in your State, Mr. Newton. Our mileage is so small 
in Minnesota that I know very little about your local conditions. But take 
the State of Nebraska: Mr. Taylor appeared before you here, and Mr. Taylor 
and his two associates on that commission do usually sit in these cases. 
They hear the evidence and they have a lot of this first-hand informati«Dn 
that has been adverted to here; and do not overlook the fact that we are not 
contending here at all for the control of all State rates at Washington or 
through the Federal tribunal. We never urged that. We did not urge 
that in the Supreme Court, although it has been said that we did. 

You gentlemen have been told here that Colonel Thom and I took the 
position that under the transportation act there was a unified control, as they 
call it, in the Federal commission over all rates so that they should all be 
passed on here. Our briefs and the record of the argument will show that 
the railroads never made any such contention in that case at all, and I stated 
over and over again, in my argument there, that we regarded the Wisconsin 
case as a discrimination case, and if they could not find that these State 
fares discriminated against interstate commerce, we did not contend that 
the Federal commission had any control at all over the situation. 

The confusion came about in this way: These gentlemen who said we 
argued for that did not consciously mean to misrepresent our position. 

IVlr. Forney Johnston w^ho, as you all know, is the attorney for the Rail- 
road Security Holders Association, or whatever they call it, did take the 
position that under section 15-a the Interstate Commerce Commission had 
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primary power to prescribe State rates right off the reel; that when they 
fixed the rates, for example, in Ex parte 74, they fixed the rate level State and 
interstate, or at least they could have done so ; that they had that primary 
power, without any necessity of first going, as we thought on the carriers' 
side, to the State commissions and then if they did not satisfy us, and as 
we thought, created .a discrimination, file our discrimination complaints 
before the Interstate Commerce Commission. So do not be misled inta 
the thought that we ever at any time on the carriers' side, as distinct 
from the security owners association, took that position; and when I say 
the carriers, I mean, of course, Colonel Thom, and I spoke for those who 
operate these properties and are in active charge of them. 'We nowhere 
contended for that, and the Supreme Court, as you know, in the Wisconsin 
case, said that that was not the effect at alL They said on page 13 of the 
pamphlet copy of their decision : 

•* It is said tliat our conclusion gives the commission unified control of inter- 
state and intrastate commerce. It is only unified to the extent of maintaining 
efficient regulation of interstate commerce under the paramount power of 
Congress. It does not involve general regulation of intrastate commerce. 
Action of the Interstate Commerce Commission in this regard should be 
directed to substantial disparity which operates as a real discrimination 
against, and obstruction to, interstate commerce, and must leave appropriate 
discretion to the State authorities to deal with intrastate rates as between 
themselves on the general level which the Interstate Commerce Commission 
has found to be fair to interstate commerce." 

Now, following that thought right out, the court pointed out, you will re- 
member, in the next paragraph the necessity for cooperative action between 
the two sets of commissions. 

Mr. HocH. Mr. Chairman 

The Chaibman. The Chair wants to give everybody a perfectly fair chance 
here, but Mr. Johnson is really in command of the time and is entitled to an 
answer to his original proposition raised some half an hour ago. 

Mr. HocH. I have no purpose to interrupt, and I thought Mr. Scott had 
finished his answer to Mr. Johnson's question. 

The Chairman. The Chair would ask that you let that matter be concluded 
and then Mr. Hoch will be recognized forthwith. 

Mr. Johnson. I believe we would get information that would be more helpful 
in framing the bill if we kept our minds on what is the real question involved 
here rather than this extraneous matter that is brought in, and that is what 
prompted the question a while ago, and if the gentleman wishes to go ahead 
and answer the question, I will be pleased to have him do so. 

Mr. ScoTT. I surely want to answer your question if I can and meet it fairly 
from my limited experience, of course, and from my biased point of view 
w^hich is natural, I suppose, from my situation. 

Mr. Johnson. Yes; I appreciate that. 

Mr. Scott. I do not mean to bring in extraneous matter, but I was trying to 
show you that we must not be led into the thought that we are contending 
for this unified control of everything at Washington. We never did. We did 
not overlook the point that it might be urged that 15a did give that whole 
X>ower to the Interstate Commerce Commission. In the first instance, a good 
many of our railroad brothers thought it did, but those of us who had charge 
of the litigation concluded to the contrary, and our briefs will bear me out 
in that statement, and the court went with us on that point and said it did 
not give unified control and then went on to suggest this method of coopera- 
tive action, etc. Now, I thought that had this bearing upon Mr. Johnson's 
question, that it would get before us clearly that there is no control here in 
^Vashington under this Wisconsin rate decision and the transportation act; 
if you leave it unamended, there is, ipso facto, no control over all these rates. 
There is control over the State rates, of course, the moment that there is a 
complaint made of discrimination of those rates against interstate commerce. 
Then that complaint must be heard by this commission, either here or through 
its examiners, and if the commission finds a discrimination and a discrimma- 
tion order is entered, then, of course, that control, under the Wisconsin case, 
is handed over to tiie Federal tribunal. Now, having that thought m mind, 
let me try to get back and answer definitely your suggestion. 

Tliese exam'ners of the Interstate Commerce Commission, as you well know, 
are. of course, absolutely essential to the carrying out of the work of the 
Interstate Commerce Commission in the regulation of interstate rates. \ou 
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can not get away from that system, because It is impossible for everybody to 
come to Washington for these hearings, and it is Impossible to have enough 
commissioners to go out all over the 48 States of the Union to conduct the 
hearings, and so the examiner method is a tried and proven method, assuming 
you are not going to have some regional commission scheme as a substitute 
for that. I am talking now about the interstate end of it. Now, these ex- 
aminers, in my experience, as I have said, are, on the whole, men of ability 
and men of fairness and men who work very hard. I know many of those 
boys over there. I would not call them boys, because most of them are men 
of mature years, and they work very, very hard and conscientiously on these 
cases. They 'do not always make out reports that I like, but they do conscien- 
tious work. In the next place, I dare say that in the majority of cases they 
go nearer to the point where the complaint arose than is the State capital of 
the State to the point where the complaint arose In that State. 

Very generally in the States the State commission sits at the capital and 
nowhere else. Of course, there are exceptions to that. In Illinois, for ex- 
ample, they do sit in Chicago frequently to take care of that end of the State, 
but very generally, unless it is a matter of service complaint, they sit at the 
capital of the State. In matters of service complaint they more often go out 
to the locus, where it is a complaint about the inadequacy of station facilities 
or the need of a siding or the separation of grades or what not. They will 
then go out and look at the locus and i)erhaps hold a meeting right on the 
spot, but pretty generally, I think I am safe in saying, you have to go to the 
State capital. The Federal commission, when it sends these examiners out, 
usually sends them within a reasonable distance of the place where the com- 
plaint arose. I have known them to send them to some pretty small ciUes 
and towns just to accommodate the complaining shipper. 

So I do not think, so far as this matter of travel to attend the hearing is 
concerned, there is very much, if anything, to the point. In other words, I 
think it inclines in favor of the system of Federal examiners; but you might 
well answer me by saying, " It is all right about the hearing, but what about 
the argument? Has not th^ shipper got to travel clear down to Washington 
if he wants to participate in the oral argument? " Well, of course, that is true, 
l»ecause the oral arguments are heard before either the full commission or a 
division of the commission, which, as it is now organized, must of necessity sit 
in Washington. Of course, a good many of the cases are not argued orally. 
There is not much sense, in my humble judgment, in most of the oral arguments. 
They are usually matters of fact rather than of law. The facts are taken by 
expert reporters and the record is transcribed and the complaining shipper is 
furnished with a free copy. I do not know anywhere in the world where a 
man can litigate with less expense than he can litigate before the Interstate 
Commerce Commission. He is required to pay no filing fees, no docket fees, 
no stenographic fees, and he can go In without counsel, and many of them do. 
They are familiar with their own traffic conditions and they present their cases 
quite as competently as they could be presented by counsel. They are able to 
present them right near their homes, outside of the oral argument which has 
to be made here, and I do not think that is Important in most of the cases. 
Of course, in some of these great rate adjustments the oral argument is very 
essential. 

So much for that point, but I have not yet, I think, met your suggestion that 
the local commission will know more about local conditions than any chance 
examiner who, as Mr. Newton says, may come from Georgia and be sent up to 
Minnesota and not know grain when he sees It, to take testimony in a grain 
case. Now, there are, I suppose, instances of that sort. I am loath to think, 
though, that they are at all frequent, and the other side of it is that you get 
right back to the point that in the last analysis, even though we concede the 
suggestion that the Ibcal authorities know more about local rates and local 
conditions, If you are going to have Federal control of interstate commerce 
you have got to have that power vested in a Federal tribunal with power to 
make the ultimate decision. It does not make any difference who knows 
about it. The question that the Federal tribunal has to determine is : Is there 
discrimination against interstate commerce or persons or localities engaged in 
it? And that must of necessity be determined by a Federal tribunal, namely, 
the Interstate Commerce Commission, and what that commission deals with 
and what that commission investigates, as they said In the Shreveport case 
over and over again, and I keep emphasizing it, is the relation of the rates; 
not necessarily all the minute details about those rates, but are the State rates 
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80 related to the interstate rates that this discrimination results, and if so, they 
may then order it removed. 

Now, looked at from that point of view, and having in mind that that is the 
sole question, even under the Wisconsin decision, that the Interstate Commerce 
Commisdion has the power to deal with, I do not see how you are going to get 
away, in any logical system of regulation, from conferring that power to 
determine that fact, the existence or nonexistence of that discrimination, uiK>n 
a Federal agency. Whether it shall be a commission at Washington or a 
regional commission may well be a matter of dispute and consideration, but you 
inu»t vest that power ultimately in a Federal tribunal in those cases, and those 
are the only cases where we are contending it should be vested in the Federal 
tribunal, and so I can not, for the life of me, understand how in working out 
the dominant control here in Washington on this class of cases, you can get 
away from the utilization of some system of examiners. Now, perhaps that 
does not answer you, but that is as these things occur to me and I will be glad 
if there are any concrete questions further on that line to try to answer them. 

Mr. HoGH. You referred a moment ago to the argument of the counsel for 
the security holders, I believe, before the Supreme Court in which he argued 
that the Interstate Commerce Commission under 15a had primary power to pre- 
scribe the State rates and that you did not contend that and the Supreme Court 
did not uphold that contention. So far as the practical result was concerned, 
might not the Interstate Commerce Commission just as well have had that 
power? They issued their order in Ex i^arte 74 fixing the interstate rates and 
then in these State wide discrimination orders they applied the same percentage 
to the States that they had prescribed in Ex parte 74. Now, as a matter of fact, 
there was nothing but a perfunctory hearing in the case of those State-wide 
orders. There was no finding other than that the State rates had not been 
raised by the same percentage. There was no thorough investigation into the 
actual rate level. There was not, I loiow, in my own State. The fact is that 
under the State-wide order in Kansas they specifically found, when that order 
put into effect the same percentage prescribed by the Interstate Commerce Com- 
mission, that many of the State rates were actually higher than the interstate 
rates. Now, why would it not have been just as well, so far as the practical 
results are concerned, to have permitted them to fix the State rates in the first 
place rather than to go through the mere form of a second order fixing the 
State rates. I can not see that there was any particular difference. The whole 
State rate structure was affected by these State- wide rates regardless of any 
showing of an actual, substantial discrimination against persons or localities and 
without any actual showing that many of those rates were not in fact higher, 
comparatively, than the interstate rates. 

Mr. Scott. Mr. Hoch, I am not very familiar with the Kansas case. We 
have so little mileage in Kansas that I have never participated in Kansas rate 
litigation and that State will be covered by a later witness who knows more of 
the detail of that, but I can not concede your statement that in these State cases 
generally no consideration was given to the details of the situation. Great con- 
sideration was given in the Wisconsin case to the State situation. We went 
into the question of the similarity of the circumstances and conditions sur- 
rounding the traffic. We went into the question of rebuying and reticketing at 
the State lines, and we had a stipulation about the cost. We were going into 
the question of whether one cost more than the other and finally they stipulated 
with us that the cost of the two classes of traffic was certainly equal. A multi- 
tude of things of that kind were gone into in the Wisconsin Passenger case. 
In the IllinoiB Passenger case 

Mr. HocR (interposing). You mean prior to the discrimination order? 

Mr. Scott. Yes; prior to the discrimination order. The same thing was 
true In Illinois, both in the passenger and the freight cases in Illinois. The 
flame thing was true in Iowa in the Iowa Passenger case, and therefore I do 
not want to concede that. 

Mr. HocH. As a matter of fact, were not all of those state-wide discrimi- 
nation orders entered within a comparatively short period of time, so short 
that it certainly seems obvious that there could not have been any thorough- 
going examination of the facts in each particular case? 

Mr. Scott. It is true that most of them were entered during the summer 
of 1020, scattered along, I think, at different times, but you must bear in 
mind that most of them were passenger-fare cases. We are apt to lose sight 
of that fact. The great bulk of them were cases where there was simply the 
flat question of whether 2 cents or S cents locally as a passegner fare was 
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discriminatory as against 3.6 cents interstate; and the Supreme Court, you 
must remember, put its decision \n the Wisconsin case squarely on the ground 
of what we call revenue discrimination; that is, a discrimination against in- 
terstate commerce as such, and it does seem to me that it can not be said that 
there was not full consideration given to the facts necessary to arrive at a 
proper conclusion. Everyone knows that the same trains carry State and 
interstate passengers ; that they ride over the same rails and sit side by side 
in the same cars, and all that sort of thing; and that the conditions really 
surrounding the two classes of traffic are not so distinct and it became rather, 
did it not — under the Wisconsin decision, I mean — a question of whether the 
resulting loss of revenue to the carrier did create a substantial burden on or 
obstruction to interstate commerce. 

Those figures were all put in, and I do not think it is fair to the commis- 
sion to say that they did not conscientiously investigate those cases. Of 
course, I do not represent the Interstate Commerce Commission and I have 
no authority to speak for them at all, but, as I have said, I do not think it 
is fair to say that they did not conscientiously and carefully investigate those 
cases. I ask that the members of this committee, if they have gotten the im- 
pression — and apparently such an impression has been created — that this whole 
action of the commission in this case was arbitrary and without a proper 
record, to read the reports in the cases, and every one of them, and see what 
they had. You will find if you read those reports that they did have a sub- 
stantial record. You may disagree with the conclusions they reached, but if 
you will examine the reports you must concede that they had a full record. 
To be sure, after they had settled the principles in the New York case, the 
Illinois case, and the Wisconsin case, those being the first three discrimination 
cases, they proceeded more rapidly. After they had drilled through two or 
three of those cases and had gotten those fundamental principles settled, they 
disposed of the others more rapidly and with shorter opinions, but that is what 
the courts do every day. 

Mr. HocH. May I suggest that my reference was specifically to the fixing of 
a' certain percentage of increase? That was done in the Kansas case, and I 
think it was done without sufficient showing at all. If it is a matter of revenue, 
then simply to assume that the same percentage of increase shall be put into 
effect in Kansas because they have prescribed that percentage of increase in 
the interstate rate is not sufficient, because that does not logically follow at 
all in the matter of determining revenue. When it comes to that matter, I do 
say that there was no showing at all with reference to revenues. They simply 
said that the Kansas commission had not put into effect the same percentage 
of increase. Now, the Supreme Court said that it must not be construed as 
denying to the States the power to fix rates on the same general levels. The 
Supreme Court did not say what it meant by that, but I can not conclude that 
it meant simply the same percentage of increase over what the prior level was, 
regardless of what the prior level was. If it were a matter of revenue, I know 
that there were countless cases, as well as in the Kansas case, where the 
opposite would be true, because the State rates were greater revenue producers 
than the interstate rates. 

Mr. Scott. May I ask whether the Kansas commission took advantage of the 
permissive order contained in the commission's report to point out to the 
Interstate Commerce Commission any such rates, fares, and charges that they 
concluded were not so related to interstate commerce as to be properly included 
in the order? 

Mr. HocH. They not only did that, but the Interstate Commerce Commission 
recognized the fact, and so stated, that there were such cases, and they then 
did the anomalous thing of turning over to the railroads the right to make 
such changes as they thought necessary in order to harmonize the rates. 

Mr. Scott. They had to do that over and over again. You can not work out 
railroad regulations in any other way. The Interstate Commerce Commission 
and the State commissions repeatedly pass on those various adjustments. The 
adjustments are so complicated that when you attempt to reduce the regulating 
problem to arbitrary rules, as your bill seeks to do, the thing will not work 
out practically. I will demonstrate before I get through that there are pro- 
visions in the Hoch bill that will make it absolutely impossible for the Interstati^ 
Commerce Commission ever to find a discrimination against Interstate com- 
merce. It can not be done under that bill, and I will take that feature up. 

Mr. Johnson. I hope you will do that. 

Mr. Scott. I sympathize with your desire, Mr. Johnson, that I come to that. 
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Mr. Johnson. I would like to ask the chairman on what day that will 
come up. 

Mr. HocH. I thought I was confining myself to the particular point that 'was 
before us. I am trying to get at the question of exactly what the force of the 
Supreme Court opinion was with reference to the power that was left in 
the States to initiate State rates. As a practical proposition, it seems to me 
that what actually happened would have happened with equal force if the 
Interstate Commerce Commission in Ex Parte 74, without going through the 
formality of secondary orders, had, ab initio, prescribed the rates. 

Mr. Scott. Let us see what happened in the State of Wisconsin: The Wis- 
consin Railroad Commission, as I said in my opening statement, brought *its 
freight rates up to the level of the interstate rates, as prescribed in Ex Parte 
74. If you will bear with me just a moment, because I had not intended to 
discuss that phase of the subject this morning, I will find a reference in the 
record that' will throw some light, I think, upon that. I will refer to the 
statement of Chairman Jackson, of the Wisconsin commission, before the 
Senate committee. Mr. Jackson is also the president of the National Associa- 
tion of Railway and Utilities Commissioners, and I think he has testified before 
this committee. I will say in passing that he is a representative of the best 
class of State commissioners, and I have a very high regard for him. He is a 
very capable gentleman, knows a great deal about this business, and his views 
are entitled to very serious consideration. I read from page 76 of the Senate 
hearings : 

" Very often interstate commerce rates, purely interstate commerce, differ 
from each other in level in sections close to each other. Sometimes the Inter- 
state Commerce Commission finds that the rates are discriminatory because of 
this difference in levels. Very often they find that that difference in level 
does not constitute an unreasonable discrimination, and I want to say that very 
often a difference in level does not constitute a discrimination, and especially 
so if you take into consideration the local conditions which exist. 

" I can Illustrate that by two classes of rates in my own State. For instance, 
we have lower rates on sand and gravel for the first 100 miles, probably, than 
exist In any of our surrounding States. Nobody claims that that is discrimina- 
tion. The reason for that is this in part : You can open a gravel pit anywhere 
in the State of Wisconsin in any 15 miles, except in a certain section, and 
begin hauling gravel, and begin doing it by automobile. Now, either those 
rates had to be lowered — and it would be a benefit if they were lowered — so as 
to use the developed pits, or there would not be any movement. So we 
changed those rates there. I am informed by the carriers themselves that the 
change was beneficial, and they did not object to it, and that it has produced a 
large volume of movement, which was compensatory, and has been a benefit to 
them. It has been a benefit to the building trade, because they got a higher 
grade of material than they would otherwise get. So, although those sand and 
gravel rates are lower for those mileages than they are in the surrounding 
States, on the whole they are not discriminatory." 

Now, that was introductory to this thought on page 77 : 

" There is no Shreveport case at present against Wisconsin, and we are free 
there. It has been for the benefit of the shippers and carriers. We are chang- 
ing rates all the while." 

In other words, in Wisconsin, having met this general freight-rate level of 
the Interstate Commerce Commission, the State commission has had full power 
over all freight rates, and Chairman Jackson testified before the Senate com- 
mittee that they were changing those rates all the while In Wisconsin. Also, in 
Iowa the coal rates were changed, and this necessary difference has resulted in 
cases where the State commission met this general level of the Interstate Com- 
merce Commission and where they did not. Where they met that level, they 
had absolute control over the rates, and, as Chairman Jackson stated, they 
were changing freight rates all the time. There is that very marked difference 
in results as between cases where the Interstate Commerce Commission had 
taken jurisdiction of all those rates and prescribed them and where they had 
not. In five States already that has been done. In your own State, Kansas, 
and in nilonis, Nebraska, Indiana, and Missouri that has been done. I may be 
wrong about Nebraska. The application is pending in the Nebraska case. 
Texas and Missouri are the other States, and, as I have said, there are five 
States in which the State commissions have, since the decision in the Wisconsin 
case, brought their freight rates up to the interstate level, and the Interstate 
Commerce Commission has canceled its discrimination orders in those States. 
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Those States are back in the control of their rates, and as much so as they 
would have been had no order been made. Now, if under section 15a an 
ordet had been made, or a primary order of the commission, I do not know how 
they would have gotten them back in their controL 

Mr. HocH. When you say " brought up to the level,'* you mean that they ap- 
plied the same percentages? 

Mr. Scott. I accept your correction. 

Mr. HoGH. There seems to me to be quite an important distinction between 
level and percentage. 

Mr. Scott. I think your criticism of my language is well taken. That is what 
ha^ been the policy right along in dealing with broad general-rate adjustments. 
Generally speaking, the State rates were properly related to the interstate rates. 
There were some exceptions, but, generally speaking, it is fair to say that that 
relationship had existed over a long period of years, and the presumptions were 
in favor of it. Therefore, we say that in dealing with these broad adjustments, 
you can not take up eadi one of a million rates, but you can take the general 
levels, and apply the same percentage to one as to the other, and thus maintain 
the existing relationship, whatever it may be. It is true that the levels are not 
identical, sJthough in many cases I think that is so. 

Mr. Chairman, I have gotten far afield from what I had intended to say this 
morning. 

The Ghaibman. Will it be worth while to enter into any new phase of it now? 

Mr. Scott. No, sir. I think not, as it is near the time of adjournment. 

The Ghaibman. The Ghair will say to the committee and the witnesses that, 
under the vote of the committee, there will be no further consideration of these 
bills until the 6th of June, or a week from next Tuesday, and then only in case 
we have completed the consideration of the so-called mileage bill. We will meet 
next week, on Thursday, to take up the mileage bill. 

(Thereupon, the committee adjourned.) 
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Tuesday, J^ne 6, 1922. 

The committee met at 10 o'clock a. m., Hon. James S. Parker (acting chair- 
many) presiding. 
Mr. Parker. Mr. Scott, you may proceed. 

STATEMENT OF MB. BBUCE SCOTT — ^Resumed. 

Mr. Scott. Mr. Chairman and gentlemen of the committee, my recollection is 
that at the time of adjournment I had been led somewhat astray from my 
outline and had been answering various questions put to me by various mem- 
bers of the committee, after I had concluded an attempt to explain the Shreve- 
port doctrine, and the development of the doctrine in the light of the decisions 
of the courts ; and we had discussed regional commissions somewhat informally 
and the efficiency of interstate commerce examiners, and the question of what 
power was left in the State commissions as a result of the decision in the 
Wisconsin case. I had intended to deal a great deal more in detail with that 
question at a later stage of my statement, but I think I was on that particular 
point when we adjourned. 

With your permission, I purpose this morning to take up In detail the Hoch 
bill and attempt to analyze it, to state some objections to it that seem to me 
to be very important. 

Mr. Graham. What is the number of that bill? 

Mr. Scott. H. R. 8131. As I understand it, there was an earlier bill intro- 
duced by Mr. Hoch, the number of which I have not readily available, but he 
stated at the last hearing that bill was not being pressed, and that H. R. 8131 
was the bill which he is really sponsoring now. 

I do not want to reread all this into the record unless the committee desires 
it, because I think I read this proviso in my earlier remarks, but I do want 
to get some of the language clearly before you again. 

Mr. Barkley. You are referring to H. R, 8131? 

Mr. Scott. Yes. Perhaps you will permit me to read Just a few lines of 
this proviso, because I can not make my point clear without doing that. The 
bill provides for the amendment of section 13, paragraph 4, of the commerce 
act by adding to paragraph 4 the following : 
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*" Provided, That no rate, fare, charge, classification, regulation, or practice 
In intrastate commerce made or imposed by authority of any State shall be set 
aside unless the same shall be found from competent evidence to injure a 
person or persons or a locality or localities engaged In interstate commerce to 
Sfuch an extent as to seriously diminish the business of such person or persons 
or seriously to retard the growth and development of such locality or localities, 
and unless the same shall also be found from competent evidence to be un- 
reasonable and noncompensatory under the conditions existing in such State 
as to construction, maintenance, and operation by such carriers, and under 
honest, efficient, and economical management." 

I will not read further at this time, although there are other provisions in the 
bill. The language read will lay the foundation ' for the discussion I want 
immediately to enter upon. 

I want first of all to challenge the attention of the committee to the require- 
ment of the bill that the Interstate Commerce Commission shall act only upon 
competent evidence. It is a rather striking thing that there is no other place 
that I know of in the interstate commerce act where the particular evidence 
required as a basis of the finding is attempted to be set forth. If there is such 
a requirement anywhere in the act it has escaped my observation. 

Mr. Mapes. What do you think that language means? 

Mr. Scott. I am just coming to that. I think it means a lot of trouble, Mr. 
Mapes. I think it means a whole lot of trouble. As lawyers we understand, 
I think, the common distinction in evidence, relevant evidence, material evi- 
dence, and competent evidence, and much evidence that is relevant and much 
evidence that is material in the technical language of the law of evidence is 
incompetent. Hearsay evidence is a striking illustration. For example, hear- 
say evidence may be perfectly relevant, it may be very material, but it is incom- 
petent evidence. It is a little hard to find an accurate definition of competent 
evidence, but I took this excerpt from 22 Corpus Juris, section 157, as being 
perhaps as concise a statement as I could find on the subject : 

** In order that evidence may be admissible it is necessary not only that the 
fact offered to be shown be logically relevant to the issue and have suflicient 
probative force to warrant its receipt and consideration, but also that the evi- 
dence itself should be of such character that it is properly receivable in a court 
of justice. For example, evidence which is both relevant and material may be 
rejected because it is not based on the personal knowledge of the witness "-r 

That is, he is relating hearsay — 
** because it reproduces the declarations of one who is untrustworthy by rea- 
son of lack of adequate knowledge or the existence of a motive to misrepresent ; 
because it is not of the most reliable character which it is within the power of 
the proponent to produce" — 

That is, it is not the best evidence — 
" because it would tend to vary or contradict a writing ; or for other reasons 
going to the character of the evidence itself rather than to the facts it is sought 
to prove thereby. The requirement referred to is properly termed * compe- 
tency/ which, in respect to evidence, means the characteristic of being that 
which the very nature of the thing to be proved required as the fit and appro- 
priate proof in the particular case. The term properly refers to the character 
and not the weight of the evidence, and evidence is not incompetent merely 
because it is weak." 

I do not want to indulge In any legal hairsplitting or anything of that sort ; 
but here is a term proposed to be incorporated in this statute which has a well- 
defined meaning in the law of evidence and which I undertake to say would 
very, very greatly hamper the Interstate Commerce Commission in the adminis- 
tration of the commerce act, as it has been administered by that commission in 
the past. Now, it is well known to all those who have appeared before the com- 
misRion that the commission does not enforce the strict, arbitrary rules of evi- 
dence, and if I may be permitted to speak from my own personal experience, 
when I first began practicing before the Interstate Commerce Commission I was 
horrified — that is the only word I can use — ^I was simply horrified at the way 
they disregarded the technical rules of evidence. They let in hearsay, they let 
lu «econdary evidence, without proof of inability to furnish the best or the first 
evidence, and they violated a good many of the rules of evidence. They take 
Judicial notice of a good many things that perhaps technically a court would not 
take judicial notice of, etc. 
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Mr. BusBouoHs. If I may Interrupt right there, as you understand it, is not 
that the common practice of administrative bodies? 

Mr. Scott. I think so, Mr. Burroughs, and inevitably so. They can not func- 
tion otherwise. If they were held down to the strict rules — I am not saying 
this by way of criticism of the commission at all, but if they were held down to 
the strict rules of procedure and of practice and of pleading and of evidence, 
etc., you would never get anywhere in the world with an ordinary administra- 
tive tribunal, and so what I was going to say was that from my own personal 
experience, from a feeling of horror and a feeling that the temple of Anglo- 
Saxon jurisprudence had pretty nearly fallen into ruin, I came to the conclu- 
sion — ^and I think most lawyers who practice before the commission have come 
to the same conclusion — that in the long run the commission comes nearer get- 
ting at the real truth of a situation than do the courts with their arbitrary, 
technical rules. 

Mr. Graham. As a matter of fact, there are a good many legal systems in 
other countries that differ from ours, as, for instance, in France and in Italy, 
where that sort of evidence is given before the courts. There is quite a difference 
of opinion among lawyers as to what is the proper system. 

Mr. Scott. That is quite true, Mr. Graham. I did not mention it the other 
day, but I once spent some time at the University of Berlin in the study of 
comparative law and learned there is very much to be said in favor of the 
continental system of evidence as against our system. The point I am seeking 
to make here is that this language is importing into this statute a very danger- 
ous requirement, a very dangerous condition, a very marked restriction upon 
the power of the Interstate Commerce Commission to pass upon facts as that 
power has been exercised in the past and exercised with the approval of the 
courts. 

Mr. HuDDLESTON, Mr. Scott, in view of the practice you have mentioned as 
prevailing in the Interstate Commerce Commission, would you not say that this 
clause relating to the competency of evidence is aimed at that particular prac- 
tice and designed to restrict the commission to the admission of such evi- 
dence as courts ordinarily consider. Is not that really the significance of it? 

Mr. Scott. Of course, there is just tlie trouble, Mr. Huddleston. It might be 
argued with great plausibility, as I take you to suggest, that this word " com- 
petent " is to be construed here in the light of what the commission has done 
in the past with the approval of the courts. On the other hand, it might be and 
would, be construed by lawyers seeking the other construction that the word 
"competent" has a well-defined meaning in the law of evidence and that it 
means just exactly what I read In the excerpt from Corpus Juris, namely, very 
strict application of the term to evidence that is not hearsay and is not sec- 
ondary, etc. 

Mr. Huddleston. Perhaps my question was not clear. I meant to inquire 
whether 

Mr. Scott (interposing). I think the fault was mine because your questions 
are usually clear. 

Mr. Huddleston. I meant to inquire whether you did not think this clause 
was designed to stop this practice of the Interstate Commerce Commission of 
admitting evidence in this loose way and to confine them to the rules of evi- 
dence recognized by the courts generally. 

Mr. Scott. Of course, I can not state what the purpose of the word was, but 
it is very obvious- — 

Mr. Huddleston. Is not that the purpose you deduce from the language 
itself? 

Mr. ScoTT. That very obviously might well be argued and would be argued, 
of course, by lawyers, if that language were left in, and argued with great 
plausibility, I should say. It is possible that is the purpose. If it is tlie pur- 
pose, I want the committee thoroughly to understand the limitation that it 
imposes upon the commission. If it is not the purpose, it is very unfortunate 
language to import into the statute. 

Mr. Mapes. Carrying the idea of Mr. Huddleston's question a little further, 
do you think, Mr. Scott, that the Interstate Commerce Commission ought to set 
aside a rate without being able to set forth or base it upon competent evidence? 

Mr. Scott. I do not think, Mr. Mapes, that It ought to set aside a rate with- 
out evidence, of course. It ought not to just reach out into the clouds or dig 
down into its inner consciousness and arrive at the conclusion that a rate is 
discriminatory. 
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Mr. Mapes. In order to justify action by the commission it would liave to 
base its action upon competent evidence, would it not? 

Mr. Scott. It ouglit to base its action upon proper evidence, I would say, as 
the courts have construed evidence heard by the commission and received by 
the commission in the past. I do not like this word " competent," as you notice. 
I am shying away from it, because I think it has this very narrow, technical 
meaning, which, as I said a few moments ago, in answer to Mr. Burroughs, 
will absolutely destroy, in my judgment, the power of the commission to func- 
tion ; and I do not mean by that at all that they ought to guess at the existence 
of discriminatiout I purpose to show, if I may, by a few excerpts from the 
dec.sioiis of the courts, that the courts have recognized over and over again 
that you can not restrict this administrative tribunal to the narrow rules of 
evidence that a court of law enforces. 

Now% you are confronted, in the first place, with this situation : The courts in 
many cases in dealing with the quest on of whether the coininission had before 
It proper evidence to sustain its findings have gone a great deal into the evi- 
dence itself. They do not get so many of those cases now, because the carriers 
have learne<l the hopelessness of such litigation. In the old days the carriers 
were always contest ng these orders and claiming they were not supported by 
the evidence, and the commission and the courts would dig into the record 
and determine whether the evidence did support them. The carriers later 
learned, after long years of litigation, that they did not get very far with that 
sort of thing and there have not been so many of them of late years, but the 
court has had occasion a number of t mes to comment on this sort of thing. 
Now, if I may, I would like to read very briefly from the case of the Interstate 
Commerce ('ommission v. Union Pacific Railroad Co., reported in 222 U. S. 
at page 541, and I read from page 550. This case involved the north coast 
lumber rates, the rates on lumber from the north coast territory to the Missouri 
River, and was a case in which the carriers were trying to set aside an order of 
the Interstate Commerce Commission reducing those rates. At i)age 550, com- 
menting on this question of whether the evidence supported the order, the 
court said: 

"There was evidence as to the value of the road (that is, the Northern Pa- 
cific Road), the amounts expended In betterments and paid out lix dividends, 
ratio between the increased earnings and increased expenses, with many tables 
and estimates tending to show the cost of hauling empty cars, fully loaded 
cars, and those carr>'lng an average load. 

" With that sort of evidence before them rate experts of acknowledged ability 
and fairness, and each acting Independently of the other, may not have reached 
identically the same conclusion. We do not know whether the results would 
liave been approximately the same. For there Is no possibility of solvhig the 
questitm as though it were a mathematical problem to which there could only 
be one correct answer. Still there was In this mass of facts that out of wliich 
experts could have named a rate. The law makes the commission's finding on 
such facts conclusive. There was, then, under the statute, nothing for the com- 
mission to do, except to comply with the order-^H>r act on the suggestion thrown 
out in the commission's answer and apply for a rehearing, in reliance upon Its 
power and duty to modify Its order If the new evidence warranted such change." 

That case Is not quite so directly in point as some later cases that I will cite, 
but I cite it to shaw that the court recognized that you can not arrive at the 
reasonableness of a rate with mathematical accuracy ; that they deal, as they 
say, with a great mass of facts, and out of those facts rate experts may reacli 
conclusions which perhaps a court can not always very clearly see how they 
did arrive at them, and yet the courts in the past have been inclined to leave 
those findings undisturbed. 

Now, they make that a little bit clearer in the O'Keefe case in the 240 U. S., 
which was a tap-line case. That case Is reported in 240 U. S., page 294. and 
1 read from page 302. The question In this case was the question of the appro- 
priate division to allow this tap line. The court says: 

" Next it Is insisted that the commission applied erroneous principles of law 
in that it excluded from consideration competitive conditions as an element in 
determining whether a division is Just and reasonable or unlawfully discrimi- 
natory. The order is not open to this criticism. It not only takes competitive 
conditions Into consideration, but establishes the maximum divisions for the 
very purpose of preventing preferences, discriminations, and rebates as methods 
of competition. 
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" It is Insisted that there was no evidence before the commission to sustain 
its finding to the effect that any allowance or division in excess of the limits 
prescribed would result in undue preference and unjust discrimination. This, 
of course, is to be tested by a consideration of the evidence that was before the 
commission." 

Then they go on to review the evidence at some length, and I am not going 
to weary you by reading that review of the evidence, but they make this rather 
striking statement at page 303 of the opinion : 

**A tribunal such as the Interstate Commerce Commission, expert in matters 
of rate regulation, may be presumed to be able to draw inferences that are not 
obvious to others." 

In other words, the court recognized in that case the proposition that you 
have got to allow a wide latitude to these commissions in matters of this kind, 
and if I had the time to read you more in detail from this opinion you would 
see how they dealt with this question of evidence. 

Now, a very recent case, where, I am frank to say, the carriers thought they 
got a little the worst of it, was the Spiller case, a reparation case, reported 
in 253 United States, page 117. This grew out of the old Texas Cattle Raisers' 
Association case. The live-stock rates from Texas were in litigation for years, 
and finally they were fixed by the commission, and then my friend Judj^e 
Cowan, of Texas, who I believe is to appear before you later, filed a lot of 
reparation claims against the carriers. These shippers had assigned these 
reparation claims to Mr. Cowan's client, and some of the railroads felt that the 
proof was a good deal short of what would be required by a court in a lawsuit. 

Mr. HuDDLESTON. May I interrupt you there, Mr. Scott 

Mr. Scott. Certainly, Mr. Huddleston. 

Mr. Huddleston (continuing). To ask what clause of the interstate commerce 
act relates to the character of evidence which the commission may receive or 
requires the commission to receive any evidence. 

Mr. Scott. Of course sections 12, 13, and 15, as I recall it, are the sections 
that provide for the hearing, etc. I do not think you would find anywhere in 
the act any requirement about evidence other than that they shall after 
hearing, etc. 

INIr. Huddleston. That they shall have a hearing after notice. 

Mr. Scott. Yes. 

INIr. Huddleston. And shall make a finding. 

Mr. Scott. Yes; that was the point I am making, and I think I am correct 
in stating that nowhere in the act will you find any attempt to define the 
character of the evidence to be received. 

Mr. Huddleston. Nor a positive requirement that they shall receive evidence, 

Mr. Scott. No; I think not. I do not now recall even that, except there 
'shall be a hearing, which of course I take it means the reception of evi(lenc»e 
and obviously the courts would set aside an order made without evidence as 
being arbitrary. 

Mr. Graham. Is there any provision in the act providing for the testimony 
being given under oath or giving to the commission power to administer oaths? 

Mr. Scott. I do not recall that. 

Mr. Graham. I do hot now remember any such section. 

INIr. Scott. Of course there is the section relating to their findings in repara- 
tion cases, etc. 

Mr. Graham. But can they take evidence under oath and have they any legal 
power to administer oaths? 

Mr. Scott. They certainly do it. 

Mr. Graham. They do do it? 

Mr. Scott. Oh, yes. All the evidence they take. I say all the evidence ; the 
witnesses are always sworn, but, of course, the lawyers do a lot of testifying 
before the commission when they make their argument; there is no doubt 
about that. 

Mr. Graham. But the testimony is all under oath. 

]Mr. Scott. Yes ; so far as the evidence is concerned, it is always taken under 
oath ; but it is taken, or at least often taken, Mr. Graham, as I have Said be- 
fore, without regard to the technical rules at all. Hearsay evidence is receive<l 
over and over again and without objection. That was the point in this Spiller 
case. Hearsay evidence was received in that case. When the carriem Rot 
into the courts tliey objected to it as hearsay, but the court said they had 
not objected to it jjs hearsay lielow, and on page 130 of tliis case, in 253 U. 8., 
the court said : 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 701 



« 



The evidence was not objected to as hearsay when introduced nor, indeed, 
at any time during the hearing before the commission. Counsel did in some 
Instances assert that there was a failure of proof and suggest that tlie pro- 
ceeding ought to be dismussed. But the objections came too late, and were 
too general in character, to be equivalent to an objection to the reception of 
the evidence because hearsay. Even in a court of- law "-^ 

You see they infer there is a distinction — 
" even in a court of law if evidence of this kind is admitted without objection, 
it is to be considered and accorded its natural probitive effect, as if it were 
in law admissible. And it is clear that the verification of the details of the 
claims by the carriers after full investigation by their auditing departments, 
constituted primary evidence against them and went far towards showing 
that the facts as disclosed by the hearsay evidence might be dei)ended upon. 
*' We are not here called upon to consider whether the commission may re- 
ceive and act upan hearsay evidence seasonably objected to as hearsay; but 
we do hold that in this case, where such evidence was introduced without 
objection and was substantially corroborated by original evidence clearly admis- 
sible against the parties to be affected, the commission is not to be regarded as 
having acted arbitrarily, nor may its findings and order be rejected as wanting 
in support simply because the hearsay evidence was considered with the rest." 
Now, I hate to burden you by reading from this interesting quotation, but 
it is so much more nearly in point than anything I have cited, I do want 
to read another paragraph. The court continues: 

"In Interstate Commerce Commission i'. Baird (194 U. S. 25, 11). it was 
said: *The inquiry of a board of the character of the Interstate Commerce 
Commission should not be too narrowly constrained by technical rules as to 
the admissabillty of proof.' " 
■This is the point, Mr. Burroughs, you were mailing. 

"Its function is largely one of investigation, and it should not be hamiDered 
in making inquiry pertaining to interstate commerce by those narrow rules 
which prevail in. trials at common law where a strict correspondence is re- 
quired between allegation and proof." 

That is the end of the quotation from that case, and then the court con- 
tinues : 

** In Interstate Commerce Commission v. Louisville & Nashville Railroad Co. 
(227 TJ. S. 88, 93), the court recognized that * the commission is an administra- 
tive body, and even where it acts in a quasi-judicial capacity, is not limited by 
the strict rules as to the admissibility of evidence, whch prevail in suits be- 
tween private parties.* " 

Mr. GBA.HAM. It would seem very evident, Mr. Scott, that you could not 
restrict evidence before the Interstate Commerce Commission or a public 
utilities commission of any kind to the strict rules of evidence that would be 
accepted in an ordinary court. It might be entirely competent, for instance, to ask 
an expert what he thought would be the effect of a certain rate on the business 
of a certain locality, and it might be very pertinent and might help the 
commission a great deal to know that, but I imagine it would not be receivable 
in any court of justice, upon objection. 

Mr. Scott. That is exactly my point, Mr. Graham. That is a concrete illus- 
tration of the point I am trying to make. 

Mr. Babklet. Unless he was testifying as an expert. 

Mr. Graham. Even then you could not ask him in court, if some one objected, 
what he thought would happen if they should do thus and so, could you? 
Mr. Bebkley. It would depend on the nature of the proceeding. 
Mr. Graham. It would be a very close question, anyway. 
Mr. Scott. I am going to touch on that very question at a little later stage 
of my statement in another way, but your observation just gives a concrete 
illustration of the point I am trying to make. 

Now, without wearying you further with these citations and without reading 
Bt all from them, you will find in Roland v. St. Louis & San Francisco Railroad 
Co. (244 U. S. 106), at page 108, a recognition, again, by the Supreme Court, 
that the technical rules of evidence are not to be enforced upon the Interstate 
Commerce Commission. 

I want to pass from this particular discussion simply with this observat'on : 
To my mind, if .vou adopt this clause, you are writing a new requli-enient Into 
the law. You are writing in a requirement which will very greatly hamper and 
Hntit the Interstate Commerce Commission in the performance of its duties 
and one that wDl lead to a whole lot of litigation and controversy. Obviously, 
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very plausible arguments could Ite made on either s'<le of the question of what 
this i)hrase " comiJetent evidence " in th!8 statute would mean. It seems to 
me much could be said on either construction; that is, that it is to be con- 
strued ill the light of the action of the commiss'on and the decisions of the 
courts on those actions of tlie commission, or it is to be constiued in the light 
of the narrow, technical rules of the law of evidence and you get very diverse 
results from whichever construction you adopt. 

Colonel Tliom calls my attention, in answer to Mr. Huddleston's inquiry, to 
the fact that section 12 of the act does provide for the summoning of witnesses 
and the giving of testimony under oath, and that section 17 also provides that 
the commission may administer oaths and affirmations and issue subpfBnas. 
We have got so accustomed to those things that I had overlooked that. 

Mr. HuDDiJisTON. But neither of those clauses to which you refer requires 
that the connnission shall receive evidence. They are merely " authorized " to 
summon witnesses and to administer oaths. It is permissive, it seems to me, 
from my recollection. 

Mr. Scott. It requires, of course, hearings, as I said before. Here is a pro- 
vision, for example, in section 12 : 

" For the puriX)ses of this act the comndssion shall have power to require by 
subpoena, the attendance and testimony of witnesses and the producticm of all 
books, papers, tariffs, contracts, agreements, and documents relating to any 
matter under investigation." 

And then there are the provisions that Colonel Thom called attention to with 
reference to the administering of oaths, and so forth. 

Whatever the situation may be, Mr. Huddleston, with regard to the language 
of- the act in that respect, there can be no doubt at all, it seems to me, that the 
court would set aside an order of the commission that was not made upon 
evidence and the fact there 

Mr. HvDDLESTON' ( luterposlng) . Pardon me for this suggestion: If the com- 
mission is required to accept evidence and if it is clear by the langimge or 
by implication that the commission must accept evidence, it seems to follow 
that the evidence must be legal evidence within the technical sense of the 
word. If they must accept evidence at all, it must be real evidence, by which 
is meant evidence acceptable by the courts — legal evidence, evidence compe- 
tent, material, and relevant. I suggest that for your consideration. 

Mr. Scott. Of course, I have been trying to show by these decisions I have 
read that the court has not so construed the requirements of the act in the 
past. There is a very plain statement, of course, in the Baird case in 194 U. S. 
and in the Louisville & Nashville case, which I just read, to that .effect. 

Mr. Huddleston. The question raised in my mind was with reference to your 
conclusion that the hearing does not follow the accepted rules for the admis- 
sion of evidence and that an order would not be valid which was not based 
upon evidence. While I do not like to interrupt you, I should like to know 
of some decision which holds that an order not based upon evidence is not valid. 

Mr. Scott. If you will permit me, I do not believe I am going to conclude 
to-day, although I had hoped I would, and I think I can in the morning give 
you a citation. Mr. Justice Holmes decided a case that I can not now recall 
the exact reference to, where he dealt with this very question, the commis- 
sion taking into consideration knowledge it had of certain things without 
their having been put into the record, and he deprecated that practice, and, as 
I recall it, reversed or set aside the order of the commission on that ground. 
Perhaps Colonel Thom can supply that reference. 

Mr. Thom. I can get it for you. Justice Lamar delivered a very full opinion 
on that same subject, a very illuminating opinion, and I will bring the citation 
here in the morning. 

Mr. Scott. That is in 222 U. S. I know that case. I had the misfortune to 
have my law library burned in the Burlington general office fire and all my 
data and briefs and every note I ever made in the world went up in that fire, 
and lama little bit handicapped with regard to some of these references. 

Mr. Huddleston. I have in mind that if the act requires the commission to 
receive evidence, by implication the requirement is that the evidence received 
shall be legal evidence. 

Mr. Scott. Well, subject to the qualifications which are made in these cases, 
I think that has been the construction of the courts. 

Mr. Huddleston. Naturally, those cases merely construe the act. 

Mr. Scott. That is true. 
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Mr. HiTDDLESTON. And they express all of the prejudice which courts ordi- 
narily have for decisions not founded upon legal evidence. But after all it is 
purely a question of whether Congress intended that the commission should 
receive evidence or not, and it is not for the court to say whether Congress 
should have required it. 

Mr. Scott. Yes; that is quite correct. I will undertake, Mr. Chairman, to 
supply a reference to that case, and the case Colonel Thom refers to is very 
familiar to me, an opinion by Mr. Justice Lamar. I thought perhaps I had an 
excerpt from that case in a brief here, where the court has many times gone into 
this question as to what evidence is necessary to sustain a commission's order 
and where they have said that while the finding of the fact of reasonableness 
or unreasonableness or discrimination or nondiscrimination is a finding of fact 
on which the finding of the Interstate Commerce Commission is final it must, 
of course, not be purely arbitrary ; it must be based on some evidence. I can, I 
think, in the morning give you those concrete citations which I can not do now 
without taking some time to look them up. 

Now, that is about all I care to say on this particular question unless there 
are further questions that you want to put to me at this time. If I have made 
my point clear, I will pass on to other language in the act. 

Mr. BuEROUGHS. Mr. Scott, the general effect, if I get your i)oint, if this bill 
becomes a law, would be that there would be a review or an appeal from every 
finding that the commission might make based upon the particular facts that the 
commission found and made a part of the record, as it would have to do under 
this bill, and there would be an appeal to the Supreme Court to determine 
whether the order was legal. 

Mr. ScoTT. Of course, there is the- possibility of an appeal now from every 
order — I mean under the law on the ground of lack of evidence — but my point is 
that with this language in the law you would have a great many more such ap- 
peals, and, as I have tried to make plain, you would greatly hamper the commis- 
sion in what I believe to be the proper performance of its duties. I took the 
other view, as I have said, when I first started on this work. I thought they 
ought to be held down, but I have come to the other conclusion, although they 
often make these orders against the carriers, as they did in this Spiller case, 
where their order cost us a lot of money and we thought they had gone a long 
way in going outside the regular rules of evidence. 

Mr. BXJBBOUOHS. As the law stands now, do you not understand that the 
fact of discrimination once being found by the commission, that is final with 
the possible exception that it can not be an order based on no evidence at all ; 
It can not be a purely arbitrary order? 

Mr. Scott. That is well-settled law, and there is an abundance of authority 
on that point that I can read into the record right now if that is desired. 

Here is one of the best statements of that rule, I think, Mr. Burroughs, 
made in the case of the Pennsylvania Railroad Co. against the United States, 
236 U. S., page 351, at 361. That was a discrimination case. * The Pennsylvania 
Railroad was trying to set aside an order of the Interstate Commerce Commis- 
sion finding discrimination. The court said: 

•* This section [sec. 3, interstate commerce act] forbids any undue or un- 
reasonable preference or advantage in favor of any person, company, firm, cor- 
poration, or locality; what is such undue or unreasonable preference or ad- 
vantage is a question not of law but of fact. [Citing a number of cases.] 
If the order made by the commission does not contravene any constitutional 
limitation and is within the constitutional and statutory authority of that 
body and not unsupported by testimony, it can not be set aside by the courts, 
as it is only the exercise of an authority which the law vests in the com- 
mission." 

Now, ttiat is rather typical. There are a great many of those cases running 
all through the books, but that is perhaps as concise a statement of the rule 
as I can turn to readily. 

Now, bear in mind in this connection that this requirement of competent 
evidence occurs twice in this bill in the proviso which I read. 

The next language in the bill that I wanted to direct attention to is the re- 
quirement that the commission shall find from this competent evidence that 
the rate or the practice or whatever it is, injures a person or persons or a 
locality or localities engaged in interstate commerce to such an extent as 
seriously to diminish the business of such person or persons, or seriously to 
retard the growth and development of such locality or localitites. I direct 
particular attention to the language, seriously " to diminish the business or seri- 
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onsly to retard the growth and development of such locality or localities." 
Now, that is new language. It was never in the act before, and in my judgment 
it is language which will lead to a good deal of trouble and which Will very 
greatly limit, again, the power of the Interstate Commerce Commission as it 
has been exercised in the past. 

Bear in mind, please, gentlemen, that I approach this discussion of these con- 
crete bills upon the basis of the statement of not only the proponents of the 
bill but many of those who appeared before the committee, that it was not 
intended to limit the Shreveport doctrine as heretofore interpreted by the 
courts and the commission. From that point of view I am making these 
criticisms. If it is openly conceded that these phrases and conditions do limit 
the Shreveport doctrine, well and good, but then, of course, I argue against the 
policy of any such limitation, but now I am seeking rather to demonstrate that 
they do, in fact, limit the Shreveport doctrine as interpreted by the com- 
missions and the courts. 

Now, in the Shreveport case itself, the reheamig — and that was the case 
where the commission, as I said the other day, finally extended its order so as 
to cover the entire State of Texas — which is reported in 48 I. C. C. 312, I 
read from pages 363 and 364 as showing what test the commission had ap- 
plied in this regard in the Shreveport case. Beginning at the bottom of page 
363, the commission says: 

"These carriers, * common instrumentalities of interstate and intrastate 
commercial intercourse,' have for many years maintained in Texas a system of 
rates, both class and commodity, under which with exceptions unimportant to 
this case all points, large or small, local or junction i)oints, regardless of 
density of traffic and other transportation conditions, were placed upon a parity 
as to rates, subject, as explained above, to certain differentials for movements in 
differential territory. That is, each town was accorded a full line of class and 
commodity rates to and from all points in the State without regard to whether 
or not shipments had in the past actually moved." 

And then from page 364 : 

" In Chamber of Commerce, Ashburn, Ga., v. G. S. & F. Railway Co. (23 
I. C. C. 140, 147), we said: 

" * The record does not disclose the amount of business that Ashburn could do 
in that radius if it had an equitable rate adjustment, but we are not prepared 
to say that because it would l>e comparatively small Ashburn may be wholly 
excluded from opportunity to get what it can ***,*' 

" The justification for according all points in Texas a full line of class and 
commodity rates throughout the entire State of Texas and restricting the 
equalization of Shreveport to a comparatively small portion of the State is 
not manifest to us." 

Mr. HocH. Will you pardon an interruption right there? 

Mr. Scott. Surely, Mr. Hoch. 

Mr. Hoch. If the word " substantial " were used instead of the word " seri- 
ously," would that change your view of the matter? That is to say, are you 
emphasizing the fact that the word " seriously " is a new word In the law and 
the decision? Would you recognize the word " substantial " as representing the 
practical application of the Shreveport doctrine? 

Mr. Scott. Of course, what I am doing, Mr. Hoch, is criticizing the lan- 
guage of this bill, and I do criticize the words '* seriously to diminish the busi- 
ness and retard the growth and development," because that language is, in the 
first place, not defined in the law, and, in the second place, it is going way 
beyond the requirements the commission itself has invoked in the past, as 
shown by this excerpt from the Shreveport case. To answer your question 
as to whether substantial would be a better word, I should want to reflect 
upon that. I am fully cognizant of the fact that the Chief Justice in the 
Wisconsin case used that expression, that there must be a substantial burden 
or discrimination. 

Mr. Hoch. I think you see, of course, what lam getting at ; but what I have 
in mind is where the discrimination is purely a paper discrimination and no 
traffic, as a matter of fact, moves under the interstate rate. Is it a reasonable 
application of the Shreveport doctrine to say that regardless of the fact that 
no traffic moves and that the discrimination is purely a paper discrimination 
that the State rates should be set aside? 

Mr. Scott. Mr. Hoch, the very best evidence in the world that there may be 
discrimination is the very fact that no interstate traffic moves, because the 
adjustment is such that it can not move. Tou absolutely argue from a wrong 
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premise when you say that the fact no traffic moves is evidence of the fact 
that there is no discrimination. That may be the very reason it does not 
move, and is very often the reason it does not move, and so you can not make 
the movement of traffic the test of whether there is discrimination or not. 
If they had the right adjustment it might move and very often would move. 

Mr. HocH. Such cases were given in the evidence here, and I recall one 
case, I believe, from Idaho, although I do not for the moment recall the com- 
modity involved, where there had been an interstate rate for many years but 
no conamodity at all moving under that rate, and then, in order to secure a 
local movement, a lower intrastate rate was fixed by the State commission, 
and it was shown — or apparently shown, at least — that the interstate rate had 
not moved any traffic and would not move it, and in order to get any traffic 
to move they had to lower the rate, and the State rate was lowered for that 
very purpose. There was no substantial discrimination and yet the State rate 
^rould be raised to the interstate commerce rate, with the result that no 
traffic would move, either interstate or intrastate. 

Now, that seemed to me an unreasonable application of the Shreveport doc- 
trine, where there was no damage done to interstate business for the reason 
that tliere was no interstate business, and the net result of the application, it 
seems to me, that you are now contending for in that particular case, would 
be that no traffic at all, either interstate or intrastate, would move under that 
rate. 

Mr. Scott. No, Sir ; not at aU. I call your attention to the fact that in every 
one of these discrimination cases the Interstate Commerce Commission, where 
it deals with these specific rates, passes upon the reasonableness of the inter- 
state rate. Now, if the interstate rate is so high that that in itself prevents 
the movement of traffic it is fair to assume that the Interstate Commerce Com- 
mission would reduce that rate. The concrete illustration you use I am not 
familiar with ; that is, the Idaho case. 

Mr. HocH. Is not this true, Mr. Scott, that there are a great many paper 
rates in the interstate rate structure upon which no traffic moves regardless of 
any intrastate rates at all? 

Mr. ScoTT. There are also a great many paper rates in the State rate struc- 
ture upon which no traffic moves. 

Mr. HocH. Yes; in both cases; that is true. 

Mr. ScoTT. Yes; that is quite true. There are many so-called paper rates 
upon which no traffic moves. There is no doubt about that. 

Mr. HocH. Now, then, if -there is a mere paper conflict between an intrastate 
rate that Is vital and an interstate rate that is purely paper, would you say 
that a fair application of the Shreveport doctrine would lead to raising the 
intrastate rate? 

Mr. Scott. No ; nobody has ever contended for that construction of the inter- 
state commerce act, and in any one of these cases if that situation was developed 
before the Interstate Commerce Commission, I undertake to say it would find 
the interstate rate unreasonable. There is a lot of misconception about that 
proposition, if I may digress for a moment, although I mean to use this in 
answer to your question. It seems to be assumed that always in enforcing 
the Shreveport doctrine the Interstate Commerce Commission has taken the 
interstate rate as the basis and brought the State rate up to that level. Now, 
it is true that they did that in this last series of cases ; that is, in those cases 
following Ex parte 74, because they were dealing with the situation whole- 
sale, and it is true that that is what was done there, but in the Shreveport doc- 
trine as it was enforced originally that was not the case at all. 

You will recall that in analyzing the original Shreveport case the other 
day, I pointed out to you that' the first case that came before the Supreme 
Cf>urt (you will find it in 234 U. S.) the Interstate Commerce Commission 
re<!uced the interstate class rates of the carriers before it found discr mina- 
tion at all. It found those rates unreascmable and reduced them, and, in fact, 
adopted the Texas class-rate s<ale. That was not true as to the commodity 
rates but it was true as to the class rates. Now, just one other Illustration 
to make that point clear. There is a case involving fertilizer rates, although 
1 can not give you the citation to it oflQiand, but the interstate rates into North 
Carolina were involved and the Interstate Commerce Commission there did 
the same thing. It adopted the State basis of rates as. the reasonable basis 
and reduced the interstate rates to that level. So that this assumption that 
always the commission— I know it has been state<l to this committee by a gen- 
tleman who ought to know better — th's assumption that the Interstate Com- 
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merce Commission always and invariably says, " Why, our rates are reasonable 
and you have got to bring these State rates up to that level without regard to 
the reasonableness of the interstate rates," is not what the commission has done 
at all. You can not find one of these Shreveport cases wiiere they have not 
first investigated the reasonableness of the interstate rate and either adopted 
the existing rate or fixed a new scale of rates as a basis for the adjustment. 

Mr. HocH. Regardless of whether the discrimination is removed by changing? 
the interstate rate or the intrastate rate, should action be taken in either case 
unless the discrimination, whichever way it may run, is a substantial discrimi- 
nation. 

Mr. Scott. Obviously, there must be a discrimination. The statute has never 
heretofore said " substantial " discrimination. " Discrimination " occurs in the 
statute, in section 2, and it has been there all the while. There is the phrase, 
" unjust discrimination," and it is there defined in section 2, of course, to be 
unequal treatment of shippers or localities under substantially similar cir- 
cumstances and conditions. Now, I dp not mean to be evasive with you at all, 
but my thought is that the moment you go to importing into the statute any 
of these new words, I do not care w^hether it is substantial or serious or what 
it is, but whenever you go to writing into the statute these new tests, you 
are certainly going to run afoul of a lot of litigation. You are gong to import 
uncertainty into the law where heretofore certainty, it seems to me, has ex- 
isted, because the courts have said over and over again that this is a question 
of fact. It is Lke reasonable care and ordinary care, etc., in the law. They 
are hard things to define and they become questions of fact in one case for 
the jury to determine and in another case for the commission to determine, 
and I am simply arguing, and, of course, I may be wrong about it, but I am 
arguing on the question now of the legislative policy, and am contending that 
it is unwise to import into the statute any of these qualifying words or phrases 
when the law has been reasonably well settled. 

The trouble, Mr. Hoch, if I may proceed just a moment, is just this, as the 
commission said in the Shreveport case which I just read, considering each 
little jobber or each little manufacturer or each little dealer just across the 
State line, his business may be trivial and it may not amount to very much, but 
it is all he has in the world, and it is just as important to him as Marshall 
Field's or Armour's business is to those institutions. 

Mr. Hoch. And it is just as serious to him, so far as that is concerned. 

Mr. Scott. Yes. 

Mr. Hoch. There is nothing in this language that' would militate against the 
little man. The very argument you are making now would emphasize the 
seriousness to the little man. 

Mr. ScoTT. Yes ; that is just the question, of course, whether it would have 
that effect or would not. Why put it in the law unless it is intended to limit 
and restrict the law as it has existed heretofore. It is well known to traflftc men 
that often rate adjustments, very slightly different, affect very materially 
the movement of tonnage. I was going to make that point a little later, but per- 
haps I might just as well make it here. 

Ex-Chairman Clark, of the Interstate Commerce Commission, before the 
Senate committee gave a very striking illustration of that situation out of his 
experience when he appeared there, not in behalf of the carriers at all but 
appeared there, I think, at the request of Mr. Warfield, of the Security Owners* 
Association. He called attention to the difference that 1 cent per hundred 
pounds on mill products would make to a miller at Kansas City, Kans., shipping 
into Kansas, as against a miller at Kansas City, Mo., shipping into Kansas; 
24 cents, we will say, the rate on mill products from Kansas City, Kans., to a 
point in Kansas, as against 25 cents from Kansas City, Mo. That is a very 
slight difference, and yet those commodities load ordinarily 60,000 pounds to a 
car, and that cent per hundred pounds is $6 per car. Now, the knowing pur- 
chaser in Kansas is not going to pay that premium of $6 a car to this fellow 
over in Kansas City, Mo., if Kansas by an adjustment of its rate gives him 
an opportunity to get that carload of mill products at $6 less. Now, it may be 
you can justify some difference there, and I am taking these figures not as 
actual figures but as illustrative of the point that a very slight difference 
in the rate, so slight as to seem almost trivial, may affect the whole volume of 
movement of the traffic. 

Mr. Hoch. Of course, this language does not say anything about the dif- 
ference in the rates. In the case you mention, although the difference was 
very slight, evidently from your statement of the facts it did seriously 
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diminish the basinesR or seriously retard the growth and development of the 
locality. 

Mr. Scott. To your mind that seems dear, hot it might not be so dear to 
the mind of the conmiission or the court, that that is wliat the word " seri- 
ously " means. Does it mean the movement of one car a year or a thousand 
cars a year or what? You get into difficulty always, it seems to me 

Mr. HocH (interposing). As a matter of fact, in that case did not the com- 
mission have to be impressed with the fact that that dilferential was enough 
to <lo substantial injury? Otherwise they would not have set aside either one 
of the rates. 

Mr. Scott. That case, I tiiink, was purely a hypothetical case" that he 
used just by way of illustration. I did not mean to convey the impression 
that there was actually such a case. 

Mr. HocH. In other words, is this Shreveport doctrine to be merely a tech- 
nical thing or is it to be a practical matter so that they will remove dis- 
crimination where there is substantial injury. 

Mr. Scott. My idea is that it is to be a practical matter, and in order to 
have it a practical matter, you must not hamstring the commission by writing 
into the law a lot of phrases that nobody knows the meaning of, or if they are 
Kiven any definite meaning, limit the meaning heretofore given to the act by 
the commission. 

Now. these cases of discrimination very often arise on complaints of cham- 
bers of commerce. We see the Business Men's League ease, of East St. Louis, 
which I adverted to the other day. That was the old Illinois Passenger Rate 
case, where the Business Men*8 League complained. We see that the original 
Shreveport case was brought by the Louisiana commission in that way, eta 
These chambers of commerce often complain and bring these cases. 

And they have the proof. I don*t know whether the courts of law would find 
that there was sufficient proof, but they have proof that they lose business, 
because they can not get the industries to locate with them, or that industries 
have left them because they can not get proper consideration in their rates in 
competition with other communities. That is rather difficult proof to make 
before a court of law. And the phrase "competent evid^ice" is a phrase 
nsed here and is hard to define in this connection, and yet the commission is 
very often impressed by that class of evidence, at least as showing that an 
injustice la being done to a community, or that a community should have an 
opportunity to say whether it can do business in competition with some other 
community under the existing rates, and yet when yon undertake to prove 
that by "competent evidence'* there is serious difficulty. Yon mi^t have 
great difficulty in making your proof. 

If I have made that point clear, I will not spend further time on it. 

Now, the next test that this bill lays down is, " and unless the same shall 
also be found from competent evidence to be unreasonable and noncompen- 
satory under the conditions existing in such Stata" 

I want to take up first that the State rates must be found, from competent 
evidence, to be unreasonable. I know that it shocks the intelligence nsoaUj 
when the proposition is first stated that discrimination may result, ev^i thou^ 
tlie State rate is reasonable. To those who have not been dose students of the 
transportation problem that seems absurd — ^to say that we have a rate that is 
{perfectly reasonable and yet that rate is discriminatory against an interstate 
rate or against interstate commerce. That, however, is the law and has 
been the law and is said to be the law by the Supreme Ckmrt of the United 
States in a number of cases. And yet we are told that this amendment to the 
act does not modify the old interpretation of the Shreveport doctrine. 

In the first place, that was said by the Supreme Court, in the North Coast 
I^umber case, where the Supreme CiJuVt. in 222 V. S.. said that you can 
not arrive at reasonable rates with mathematical accuracy. The reason- 
ableness of rates is a matter of judgm^it, and there must be a flexibility in 
the fixing of rates, and that must be a power that is given to the tribunal that 
fixes the rates. The courts have recognized in many cases that there is a zone 
in which rates may be reasonable within varying figures, and you must leave 
this flexibility to the tribunal which fixes the rates. You can not arrive at it 
with mathematical accuracy. If you take the case I put to Mr. Hoch a moment 
ago of the 24-cent rate from Kansas City, Kans., and a 25HDmt rate from Kansas 
City, Mo., you will see what I have in mind. It takes a pretty bold man to 
say that the l-eent dUtevence in the rate is unreasonable, and there is the 
river crossinr may be within that zone of reasonableness, but. 
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as I tried to point out, the 1 cent a hundred difference in the rate may be 
enough to stop the traffic from Kansas City, Mo., and send it to Kansas City, 
Kans., on a particular product. 

Now, that is not a wild theory of a railroad lawyer at alL The Supreme 
Court of the United States has passed on this proposition and passed on it very 
clearly in a very lucid opinion written by Mr. Justice Brandeis, who is recog- 
nized as very expert in these matters of rates, because before he was on the 
bench he had experience as a lawyer on these matters of railroad rates. 

In the South Dakota Express case (244 U. S.), which was the case I men- 
tioned heretofore, where the express rates from Sioux City, Iowa, into South 
Dakota were complained of as against the lower express rates prescribed by 
the South Dakota authorities, this very contention was made, namely, that the 
State rates were reasonable, and being reasonable they could not discriminate 
against interstate commerce. On page 624 of the opinion the court says on this 
proposition — ^In discussing the language of the Interstate Commerce Commis- 
sion's order — and this was one of those alternative orders which I described 
the other day in which the court prescribes that it may be done in one of three 
ways. The court says : 

"In its specific decision the order merely prohibits charging higher rates 
to and from Sioux City than to and from the five South Dakota cities. It 
could be complied with (a) by reducing the interstate rates to the South 
Dakota scale, or (6) by raising the South Dakota rates to the interstate scale, 
or (c) by reducing one and raising the other until equality is reached in the 
intermediate scale. The report (which is made a part of the order) contains 
many other things and finding that the interstate rate which was prescribed 
by the commission was not shown to be unreasonable." 

Mr. Gbaham. What is that language? 

Mr. Scott. They put it in the negative. "That the interstate rate which 
was prescribed by the commission was not shown to be unreasonable." Is that 
quite clear? 

Mr. Graham. Yes. 

Mr. Scott (continuing reading). "This finding gives implied authority to- 
the express companies both to maintain their interstate rate and to raise to 
their level the intrastate rates involved. The Shreveport case (Houston, East 
& West Texas Railway Co. v. United States, 234 U. S. 342). However, if the 
interstate rates are maintained, the discrimination can be removed only by rais- 
ing the intrastate rates." 

Now note this language [continuing reading] : 

" But finding this discrimination exists and that the interstate rates are rea- 
sonable does not necessarily imply a finding that the intrastate rate? are un- 
reasonable. Both rates may lie within the zone of reasonableness and yet in- 
volve unjust discrimination. Interstate Commerce Commission v, Baltimore & 
Ohio Railroad Co. (145 U. S. 263, 277). Proceedings to remove unjust discrimi- 
nation are aimed directly only at the relation of rates. If in such a proceeding- 
an unreasonable rate is uncovered and that rate made reasonable, it is done as 
a means to an end of removing discrimination. The correction is an incident 
merely." 

Now, there is a very clear expression. 

Mr. Gbaham. Let me see if I have that right : A rate from Chicago to East 
St. Louis may be fixed by the State commission and may be a reasonable rate, 
but it may be discriminatory as regards some interstate rate between Chicago- 
and St. Louis? 

Mr. Scott. Yes, sir. 

Mr. Gbaham. And therefore the test is not whether it is reasonable or un- 
reasonable? 

Mr. Scott. That is what it comes to, Mr. Graham, because the superior power 
has said there must be no discrimination between persons and localities, and in 
the transportation act that applies in the State itself. So that becomes the test, 
and must be the test, if the United States is to prevail. So it follows that the 
State rate is absolutely immaterial In this connection. I say I realize that Is a 
shocking thing, when it is first put, until the whole thing is understood. And 
it is, of course, based on the proposition that they do not order the removal of 
this discrimination until they do find that the rate is reasonable, and that is 
made the test then rather than the State adjustment. 

Now, the point I am trying to make here is that the requirement of a find- 
ing of the unreasonableness of the State rate does modify the old Shreveport doc- 
trine as announced by the Supreme Court in the South Dakota express case. 
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The court said In the Shreveport case on that subject and in the South Dakota 
<»se, that Congress and not the State yvas to fix this relation between the two. 
This bill proposes that the State and not the Congress shall fix the relation,, 
because the reasonableness of the State rate is made the basis of the test. 

Now, Mr. Benton got around to admitting before the hearings closed that this 
was his test, although he started out with the accepted Shreveport doctrine. 
On page 533 and page 534 of the hearings before this committee on these bills 
you will find language that indicates very clearly that Mr. Benton recognizes 
the limitation. This comes out in answer to a question asked him by Mr. 
Mapes. Mr. Mapes asked Mr. Benton, at the bottom of page 533, about the rea- 
sonableness of the rates : 

** Mr. Mapes. Would not this go further in limiting the power of the Inter- 
state Commerce Commission than the decision in the Shreveport case? " 

And at the top of page 534 Mr. Benton says : 

" Mr. Benton. Yes ; this language is put in for the purpose of securing the 
State rates against being changed under the Shreveport power, provided they 
are reasonable, it being the thought of those who presented it that if a State 
Jiad fixed just and reasonable rates the Federal Government ought not to step in 
and change those rates without finding that they were unreasonable." 

In other words, the Federal Government, having established a reasonable 
scale of rates itself, must give those rates up because the State, forsooth, has 
fixed a scale of rates which it establishes ; and this committee must determine 
which power you want to make supreme. If the State is to be supreme, then 
the position is perfectly logical, but if the Federal Government is to be su- 
preme then the position is absolutely illogical. 

Mr. HocH. If the Interstate Commerce Commission is to have power to set 
aside a State rate, even though the State rate is a reasonable rate, do you not 
think that gives some force to the contention that they should at least* be 
required, then, to find that there was a substantial discrimination before 
thex set aside that State rate? Should they be permitted to set aside a reason- 
able' State rate regardless of any proof that there is a substantial discrimi- 
nation ? 

Mr. ScoTT. Again, Mr. Hoch. I do not want to use any qualifying adjective 
in connection with the word " discrimination." I think you have got to 
leave it as a question of fact. Of course, what has misled all of us is these 
wholeasle rate changes growing out of Ex parte 74, which will probably never 
occur again in the lifetime of any of us. 

Mr. HocH. I hope so. 

Mr. Scott. We all hope so. We hope that the conditions that brought that 
about will not necessitate anything of that kind again. But when you come 
to concrete cases, I don't know of any of these recent cases — I should be glad 
to be shown, if the commission has found discrimination on insubstantial 
facts — if you like that word — but in all the cases with which I am fn miliar 
the commission has found the reasonableness of the interstate rates and the 
courts^ have sustained those findings. 

Mr. Barkley. The reasonableness of the rate is to be determined by Con- 
_gre8s? 

Mr. Scott. No ; I have said you can not arrive at it mathematically. 

Mr. Babkley. And the fact that a given rate may be reasonable does not 
mean that some other rate, either lower or higher, might not be reasonable, 
according to the same facts? 

Mr. Scott. That is quite right. 

Mr. Bakkley. So that you may have technically a reasonable rate fixed by 
one jurisdiction, which may be discriminatory compared to a rate fixed by 
another jurisdiction, or with another rate fixed by the same jurisdiction? 

Mr. Scott. That is precisely true. That is exactly what is held in the 
South Dakota case, and that is what Mr. Justice Brandeis said. You, as a 
reasonable man, may say that 23 cents is a reasonable rate on a given com- 
modity, and I may say that 25 cents is a reasonable rate, and yet it is im- 
reaj*onable for you to say that my judgment of 25 cents is too high and that 
your Judgment is unerring. That is what the courts say, and that is what 
makes this an illogical test. 

Mr. Huddlkston. May I ask a question? 

Mr. Scott. Yes; certainly. 

Mr. Huudleston. Has " reasonableness " any relation to the adequacy of 
the return? 

Mr. Scott. If you will bear with me a minute I will give you the best defini- 
tion I know of by constituted authority of what is a reasonable rate. I think 
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it will answer your question ; if it does not, I will try to supplement it. And 
it is in this same Shreveport case. In the 48 I. C. C., at pages 367 and 368, 
the commission undertook to discuss the question which I think you have put 
to me, as I understood your question. I quote from page 367 : 

'' It is to be noted that this proceeding differs essentially from one brought 
by a carrier to show that a system of rates is confiscatory.'* 

This was a discrimination proceeding, as you will recall. 

" In the latter the courts have before them the protection of the security- 
holders' investment, a question of private rights under the constitutional guar- 
anties. The rule for determining such issues was laid down in the Minnesota 
rate cases, supra, at pages 433 and 452, as follows: 

** * The rate-making power — ' " 

This quotes from the Minnesota rate cases. 

" ' The rate-making power is a legislative power, and necessarily implies a 
range of legislative discretion. * * * It is unfortunate that the judicial 
power to declare legislative action invalid upon constitutional grounds is to 
be exercised only in clear cases.' " 

•That is tiie end of the quotation from the Minnesota case. And then they 
go on: 

" Here we have presented the public's aspect of the question. That is, while, 
of course, the rights of investors, as of all other classes of the public, ai-e 
to be protected, the essential matters to be decided here are. What will be 
just and reasonable rates for the future, taking into consideration the con- 
ditions under which the service is performed and the interest of the entire 
public, including customers, shippers, and carriers?" 

And then they quote from one of their own decisions : 

" The outlook of the commission * * * must be as comprehensive as the 
interest of the whole country. If the problems which are presented to it, 
therefore, are complex, the means of solving them are as accurate and adequate 
as can be provided. I. C. C. v. Chicago, Rock Island & Pacific Railway (218 
U. S. 88, 103). It does not at all follow that the rate which just misses being 
confiscatory is a just and reasonable rate. Dimmitt-CaudleSmith Live Stock 
Commission Co. v. Railroad Co. (47 I. C. C. 287, 298, and cases cited)." 

I think this answers your question: "It does not at all follow that a rate 
which just misses being confiscatory is a just and reasonable rate." 

And then they go on with other language that perhaps I need not read at 
this time. But there was a clear case where, as the commission put it, the 
rate might just miss being confiscatory, under the fourteenth amendment, 
and yet it would not follow that it was unreasonable. 

Mr. HuDDLESTON. That does not give me very clearly what I wanted. What 
is "reasonable"? What does that expression mean by itself? 

Mr. Scott. I think it means what it says. 

Mr. HuDDLESTON. You think it means both "just" and "reasonable"? 

Mr. ScoTT. Yes ; I think we fall short sometimes in defining it, but we mean, 
I think, within the meaning of the law, both " just " and " rea.sonable." 

r»Ir. HUDDLESTON. Of couFse, according to the accepted rules of construction 
of statutes, we must give significance to both words, " just " and " reasonable.** 
One standing iilone would not of itself mean what both together mean. 

Mr. ScoTT. I feel quite confident that in traffic parlance the traffic man 
would mean what the lawyer means, " just and reasonable." 

Mr. Httddleston. You have riot in mind any decisions that construe " just " 
and "reasonable" separately? 

Mr. ScoTT. No ; I have not, Mr. Huddleston, because I think when the courts 
dealt with it they dealt with it as the commission did here. I don't know that 
I have satisfied you, but I think this is as concise a distinction between " just 
and reasonable " and " confiscatory " as can be found. 

Mr. HUDDLESTON. It is very clear that "just and reasonable" together have 
a very distinct relation to " adequate return." 

Mr. ScoTT. That is one of the considerations, but there are otlier considera- 
tions. 

Mr. HUDDLESTON. The matter of inquiry in my mind was whether " reason- 
able " standing alone would have that relation. 

Mr. Scott. I would think, as a matter of traflSc custom and all, it would. 
I catch the force of your suggestion and the possible distinction, but I think 
they are used rather interchangeably, perhaps loosely so. 

Mr. Huddleston. It occurred to me that " reasonable " might relate to •* the 
value of the service " to the person or locality which got the benefit of it. 
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Mr. Scott. I think the commission is quite right in saying that you have to 
consider also the carrier and the public. 

Mr. HuDDLESTON. Undoubtedly so under the clause " just and reasonable." 

Mr. Scott. I think so. As I said a while ago, it is like asking what is rea- 
sonable care in a personal Injury case, or what are reasonable rates, have got 
to be determined as questions of fact. Of course we have stock phrases and 
definitions, but as a last resort you have to leave it to the jury in one case and 
to the commission in the other case. 

. Now, one other thought as to this phase of the Hoch bill. It undoubtedly 
has occurred to the committee, but I have noticed that all through the discus- 
sions here have run criticisms of the conferring of tremendous power on the 
Interstate Commerce Commission and the concentration of power in the Fed- 
eral Government, and yet it is proposed here to impose a new power in the 
Interstate Commerce Commission, one that has never existed before, namely, to 
find >vhether State rates are reasonable or unreasonable. That power never 
has existed before. That is a new grant of power. Of course it is quite obvi- 
ous it is intended to limit the power of the Interstate Commerce Commission 
over State rates, but in itself it is a new power which has never existed in the 
commission before ; and if I make my point clear, I will not dwell on it at all. 

Now, I understood the author of the bill, on May 24 — and I have before me 
the typewritten transcript — to say this, in response to a question by Mr. Hud- 
dleston ; Mr. Huddleston asked a question, and Mr. Hoch said, '* I have no 
hesitancy in saying that I had no intention of going beyond the accepted 
interpretation of the Shreveport doctrine." 

I leave out some of the remarks here. 

" But I had in mind the accepted interpretation of the Shreveport doctrine." 

I am trying to make the point that the bill clearly does limit the Shreveport 
doctrine, as interpreted by the courts, "noncompensatory." 

Now, the next requirement is that from the competent evidence the State rate 
shall be found not only to be unreasonable, but noncompensatory under the 
conditions existing in such State, etc. 

Now, we have a new term — "noncompensatory." What does that mean? 
You see the difficulty you get into every time you import new words into a 
statute; you get into a controversy as to what the phraseology does mean. 
Mr. Benton criticized, before the Senate committee, one of the witnesses who 
treated the word *' noncompensatory " as equivalent to " confiscatory." Well, 
" confiscatory " would be the opposite of " compensatory," of course. And yet 
before th's committee, at page 533 of your hearings on these bills, I think he came 
very near conceding that " confiscatory " means the same thing. And this is, 
to my mind, a very important feature of this bill. I do hope I can make my 
views clear on this without wearying you, but I do think it is an extremely im- 
portant feature of the bill. Whether It is wise to leave it in, is, of course, not 
for me to determine, but I do want to point out that here you have a marvelous 
departure from the Shreveport doctrine. 

Mr. Hoch. Mr. Scott, pardon me there. So far as I am concerned, I have 
no hesitancy in striking out the word " noncompensatory." That will shorten 
it a great deal, and I am frank to say I inserted it, perhaps, without as full 
cons 'deration as should have been given to it. My opinion now is that the word 
** unreasonable " Is sufficient to protect what I tried to protect. I say that now 
so that you may understand .how it came to be Inserted. That may shorten 
your statement with reference to that matter. I do not mean to pre- 
clude any statement that you desire to make about it, but I thought it might be 
well to say at the outset that I was simply trying to protect the State rate 
there if it was a reasonable rate. And I put that word *' noncompensatory " 
in as an extra precaution, and after these hearings and hearing the decisions 
I am inclined to agree that " unreasonable " would protect the thing I was 
trying to protect. 

Mr. Scott. I was just trying to recall, Mr. Chairman, the provision of the 
Sweet bill in that respect. Of course, the Sweet bill practically leaves the 
commission without any power at all over the State rates. I have no desire 
to take up the time of the committee in setting up and knocking down a straw 
man in the light of Mr. Hoch*s statement that he is willing to eliminate this 
provision from h*s bill. 

Mr. Hoch. Of course, if any other member of the committee is enamored of 
that word, I would want that view to be presented. 

Mr. Graham. I suppose your idea was, Mr. Hoch. that if the State rate was 
MUfficient to make a fair and adequate return in that State, that ought to he 
the rate? 
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Mr. HoGH. Yes ; I had that in mind In using that word. 

Mr. Graham. In other words, that condition in different States varies? 

Mr. HocH. Yes. 

Mr. Ha WES. Unfortunately, Mr Scott, I will not be able to attend the hear- 
ing to-morrow. Will you be able to conclude your statement to-morrow? 

Mr. Scott. I sincerely hope so, Mr. Hawes. 

Mr. Hawss. I am anxious, even though I am absent, for you to take up the 
amendments suggested by Mr. Benton, and analyze those amendments for the 
committee. He, at the suggestion of the committee, wrote out certain amend- 
ments in detail. I do know whether you have seen them or not. If before 
you go, you will d'scuss those, it will be found useful. 

Mr. Scott. I had intended to do that. I had taken the Hoch bill as the simpler 
of the bills as the basis of my discussion, and much that I was going to say on 
ithis next point would have been a reply to Mr. Benton's suggestions. But in 
view of Mr. Hoch*s statement that he is entirely willing to eliminate this re- 
'Quir^ment from the bill, I, of course, do not want to waste the time of the com- 
mittee in talking about something that Is not an issue here. I was trying to 
get In my mind whether In the Sweet bill or the Hoch bill there was still some- 
thing on which comment should be made. And I will, Mr. Hawes, to answer 
jour suggestion concretely, try to take up Mr. Benton's suggestions and answer 
them. 

This will very materially shorten my presentation, if I keep off this non- 
<?ompensatory feature. There is this one difficulty, Mr. Chairman, about the 
thing, and I want the chairman to be perfectly frank with me. I realize you 
must be pretty tired listening to me at this length, and I am anxious to conclude ; 
but in addition to the requirements in the Hoch bill, which I understand will 
not be insisted upon now — that the State rate must be found noncompensatory — 
it has been suggested from the bench, by a member of the committee, that the 
carriers have all the remedies they need to protect them from the hostile State 
amendments under the fourteenth amendmen'^, and they have the courts to 
protect them. And I had intended, in discussing this question, to discuss it 
both from the standpoint of the Hoch bill and the standpoint of the questions 
of the member of the committee, Mr. Johnson's question, and suggestions, that 
that is all we need. 

Now, the latter is quite as important as the former, and I fear there is a 
misconception in the minds of some of the members of the committee, judging 
from the questions that have come to me. So, without trespassing on your 
patience, in discussing something which is not before you, I do think it is im- 
portant to discuss that. 

Mr. BuRROGHS. I find from the hearings that when Mr. Benton was before the 
committee he seemed to fake the position that in order for a State rate to be 
set aside as discriminatory there should be a specific finding that it was non- 
compensatory. And I find that he introduced certain resolutions adopted by 
the National Association of Railway and Utilities Commissions, at its thirty- 
third annual convention at Atlanta, Ga., October 11-14, 1921 

Mr. Scott (interposing). May I ask on what page? 

Mr. Burroughs. That is found on page 5, of the first part of the hearing. 
The first resolution, after the preamble, the first one of the resolutions reads 
as follows: 

" Resolved, That we urge upon Congress immediate legislation, at the present 
session, which shall so amend the interstate commerce act as clearly to define 
and limit the power of the Interstate Commerce Commission, so that no intra- 
state rates may be changed or set aside without proof by competent evidence, 
and upon findings of fact made, that the same is noncompensatory and injures 
a person or persons or a locality or localitites engaged in interstate commerce 
to such an extent as seriously to diminish the business of such person or persona 
.or seriously to retnrrt the jon-owth and development of such locality or localities." 

Indicating that this contention that the State rate must be found to be non- 
compensatory is a contention that Is raised by the public utility commissioners 
in their national association. 

Mr. Scott. You are quite correct, Mr. Burroughs, and it Was that, as much as 
th's provision of the Hoch bill, that started me on this discussion. And I am 
frank to say — because I did not get part 2 of these hearings until about two 
weeks ago — and did not discover that on almost the very last page of the hear- 
ings Mr. Benton largely abandoned that. I made my preparation to appear he- 
fore the committee largely on that resolution. And Mr. Benton has practically 
abandoned the resolution. 
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The language I refer to, Mr. Burroughs, is found on page 533, when Mr. Ben- 
ton and Mr. Mapes had a colloquy, as follows : 

*• Mr. Mapes. You think the law should provide that the rates should be found 
to be discriminatory against persons and localities, and also unreasonable? 

** Mr. Benton. Yes ; the word * unreasonable ' has been substituted for * non- 
compensatory * to make clear that there is not any intent to compel a nice valua- 
tion of the property, with allocations of values and costs, as was argued on the 
other side." 

That is, before the Senate committee. 

Mr. HocH. I notice, if you will pardon me, Mr. Scott, that in the proposed 
amendments he eliminates the word " noncompensatory." 

Mr. Scott. I think that is correct, on the last day of the hearing. 

Mr. HocH.. Leaving just the word "unreasonable." 

Mr. Scott. Now, if it were not for the other suggestions I have referred to, I 
would be very glad, in view of the expression of Mr. Hoch, to abandon this part 
of the discussion. I have no desire to continue the discussion, on an issue that is 
not before the committee, but I did gain the impre^ion, because one member of 
the committee, Mr. Johnson, stated it, that the carriers had all the protection 
they needed, and my discussion is quite as x>ertinent on that as on this. So if 
the Chair and the committee w^ill bear with me I will discuss that matter further, 
but will conclude to-morrow, if I can. 

Mr. Bukboughs. On page 534 I find, in answer to a question by Mr. Mapes, 
Mr. Benton did go into that more fully. I was not here that day. I do not want 
to do Mr. Benton any injustice at all. I find that he did say that on account of 
certain representations made by the railroad attorneys at the hearing in the 
Senate the word " noncompensatory " was dropped, and only the word " un- 
reasonable" retained. 

Mr. Scott. That is correct. 

Mr. BuBROUoHs. He does say, however, that he does not believe in the conten- 
tion made by the railroad attorneys. 

Mr. Scott. Yes ; and he also said before the Senate conunittee that we were 
entirely wrong in construing his phrase " noncompensatory " as equivalent to 
•♦confiscatory." We got into that controversy over there. So you lawmakers 
should be careful what n^w word or new language you import into a statute, 
because we lawyers are going to quarrel about it afterwards. 

Then to pass on to this question of my contention that this compensation test 
or return test, whichever you want to call it here, is absolutely impractical as 
a means of saying whether there is a discrimination. I can be very brief on that 
subject, that confiscation is do test of discrimination. I can dispose of that in 
just a moment, before adjournment to-day. 

That question was raised in the Missouri River-Nebraska case, on the com- 
plaint of these border cities, like Sioux City, who complained about these low 
State rates. And the contention was forcibly presented by a very able lawyer, 
Edward P. Smith, of Omaha — and I was in the case, and I know how forcibly he 
presented it — and he argued that the Interstate Commerce Commission had no 
power to remove discrimination until it found the State rates to be confiscatory. 
The Interstate Commerce Commission disposed of that in a very neat paragraph, 
as neatly, as I think it could be disposed of, and that paragraph is in the Mis- 
souri River-Nebraska case, in the 40 I. C. C, page 201. I read from page 254, 
where the Interstate Commerce Commission said : - 

" The Nebraska commission does not question the duty of this commission to 
direct the removal of unjust discriminations caused by differences between 
interstate and intrastate rates. It recognizes our authority under the decision 
of the Supreme Court in Houston & Texas Railway v. United States (234 U. S. 
342) to direct the removal of such discriminations, although State rates are 
increased thereby. It insists, however, that this authority may not be exer- 
cised unless the commission find and is justified by the facts in finding that the 
Intrastate rates are confiscatory. This position involves the assumption that 
the State-made rate or system of rates can not be said to cause unjust discrimi- 
nation unless It is unlawful for another reason, namely, that it is so low as to 
deprive the carriers of their property without due process of law or to deny 
tiiem the equal protection of the laws. Such an assumption finds no support in 
those sections of the act which define unjust discrimination and undue preju- 
dice, nor can it be justified in practice or on principle. This commission is 
frequently called upon to determine whether a relation of rates Is unjustly dis- 
criminatory where no question is or can be raised as to whether any of the 
rates are confiscatory. The act gives it no authority to determine whether 
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State-made rates are confiscatory. The position is wholly Indefensible that 
this commission must Inquire into an issue as to which it has no jurisdiction 
for the purpose of determining a question as to which its jurisdiction is not 
only complete but exclusive." 

Mr. Websteb. Please give me that citation. 

Mr. Scott. That is the 40th I. C. C, and the case begins on page 201, and the 
quotation is from page 254. And it is, as I say, the neatest discussion that I 
know of on that subject, and it states clearly the view of the commission, and 
that order was sustained by the final decree of the district court of Nebraska. 
It never came to the Supreme Court. It was not appealed from the district 
court of the State of Nebraska. 

That is all I am going to say about discrimination. But I purpose in the 
morning hour, with your permission, to continue with the discussion as to 
whether this bill affords all the relief we need. 

Mr. Newton. Mr. Scott, I shall have to be away during a portion of the day. 
Have you discussed this matter of the general discrimination in the interstate 
commerce act as to why it should remain as it is? 

Mr. Scott. As to why it should remain? 

Mr. Newton. Yes; of course, both the Sweet bill and the Hoch bill would 
do away with it. 

Mr. Scott. I have discussed that a little, but I hoped to come back to that 
when I discussed Mr. Taylor's statement, of the Nebraska commission, in which 
he told you that the carriers could not be hurt. 

Mr. Pakker (presiding). The committee will adjourn If there is nothing fur- 
ther this morning. 

Mr. Hawes. Mr. Chairman, when Mr. Elliott was testifying he was asked 
about the distribution of the stock of the Pennsylvania Railroad. He was 
unable to furnish the information at that time, and he has since mailed it to 
me. I ask that it be printed in the record at this time. 

Mr. Pabker (presiding). It may be printed in the record. 

(The paper referred to is as follows:) 

Statement of holdinffs and percentages of stock of the Pennsylva/nia Railroad 

Co. May 17, 1922, compared with ApHl, 1921, 

Number of shares outstanding 9, 985, 314 

Number of stockholders 140, 393 

Increase _ 234 

Average holding of shares 71. 12 

Decrease . 12 

Corporation holders 1, 110 

Increase 11 

















Tran.sfers. 




Number. 


Increase. 


New York 


5,927 
1,825 


352 


P>ii1f|i^e1phiA . , 


135 






Total 


7,752 


487 








Stock held. 


Stockholders. 


Total stockholders. 


Average holding. 


Location. 




Per cent. 


Per cent 

increase 

(+)or 

decrease 

(-). 


Number. 


Increase 

(+)or 

decrease 

(-) 


Per cent. 


Per cent 
increase 

(+)or 
decrease 


Shares. 


Increase 

(+) or 

decrease 


New York 


23.75 

46.55 

3.83 

9.73 

16.14 


-2.20 

+1.62 

+2.31 

-.83 

-.90 


19,565 
74,428 
2,910 
15,014 
28,476 


-1,600 

+1,723 

+1,528 

-824 

-603 


13.94 
53.01 
2.07 
10.70 
20.28 


-1.09 

+1.14 

+1.08 

-.60 

-.53 


121 
62 

132 
65 
57 


—2 


Pennsylvania 




Foreim 


+22 


New England 

Scattoing 


-2 
— 1 






Women 


31.12 


-.04 


66,342 


+599 


47.25 


+.34 


47 









(Thereupon, at 11.55 o'clock a. m., the committee adjourned, to meet to-mor- 
row, Wednesday, June 7, 1922, at 10 o'clock a. m.) 
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Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Wednesday, June 7, 1022, 

The committee met at 10 o*clock a. m., Hon. James S. Parker (acting chair- 
man) presiding. 

STATEMENT OF MB. BBUGE SCOTT — ^Besumed. 

Mr. Parker. Mr. Scott» you may proceed. 

Mr. Scott. Mr. Cliairman and gentlemen of the committee, before I take up 
the thread of my discussion, I would like to make reference to two or three cases 
in response to an inquiry from Mr. Huddleston yesterday about the rule en- 
forced by the courts in setting aside orders of the Interstate Commerce Com- 
mission for want of evidence. Perhaps, what might be termed the leading 
case on that subject, or, at least, a case that has a very full discussion of that 
proposition, is the case of the Interstate Commerce Commission v, the Louis- 
ville & Nashville Railroad Co. (227 U. S. 88). The opmion is by Justice Lamar. 
That is the case referred to by Colonel Thom on yesterday. It was a case which 
Involved rates out of New Orleans on the Louisville & NashviUe Railroad to 
Mobile, Pensacola, and various points. The Louisville & Nashville Railroad 
brought suit to set aside an order of the Interstate Commerce Commsision pre- 
scribing those rates. The case went through the Commerce Courts and ulti- 
mately landed in the Supreme Court of the United States. I would like to 
read just two or three sentences here that I think will give a pretty good 
clue to the altitude of the court on this problem. I read from page 03. 

"The Government further insists that the commerce act (36 Stats. 743), re- 
quires the commission to obtain information necessary to enable it to perform 
the duties and carry out the objects for which it was created, and having been 
given legislative power to make rates it can act, as could Congress, upon such 
information, and therefore its finding must be presumed to have been supported 
by such information, even though not formally proved at the hearing. But 
such a construction would nullify the right to a hearing — for manifestly there is 
no hearing when the party does not know what evidence is offered or considered 
and is not given an opportunity to test, explain, or refute. The information 
gathered under the provisions of paragraph 12 may be used as basis for institut- 
ing prosecutions for violations of the law and for many other purposes, but is 
not available, as such, in cases where the party is entitled to a hearing. The 
commission is an administrative body and, even where it acts in a quasi judicial 
capacity, is not limited by the strict rules, as to the admissibility of evidence, 
which prevail in suits between private parties." 

There is cited the case of the Interstate Commerce Commission v. Baird 
(194 U, S. 25). CJontmuing the quotation: 

"But the more liberal the practice in admitting testimony the more imper- 
ative the obligation to preserve the essential rules of evidence by which rights 
are asserted or defended. In such cases the commissioners can not act upon 
their own information, as could jurors in primitive days. All parties must be 
fully apprised of the evidence submitted or to be considered and must be 
given opportunity to cross-examine witnesses, to inspect documents, and to 
offer evidence in explanation or rebuttal. In no other way can a party main- 
tain its rights or make its defense."* 

There is much more in that opinion than the excerpt I have read; but that, 
perhaps, is enough to give you a clew to the thought of the court. 

There is another case, and it is the one I tried to recall rather ineffectually 
yesterday, in which Mr. Justice Holmes made somewhat similar observations 
to those made in 227 U. S. I refer to the case of the United States v, 
K. & O. Southwestern Railway, reported in 226 U. S., page 14. That case 
Involved an order of the Interstate Commerce Commission requiring the 
carrier to establish certain switch connections, and the carrier had contested 
the order. I read from page 20 of Mr. Justice Holmes's opinion : 

"It is unnecessary to consider objections to the conclusion of the commis- 
sion that it is safe and reasonably practicable, etc., to establish the switch. 
We remark that it is stated in the commission's report that they base their 
conclusions more largely upon their own investigation than upon the testimony 
of the witnesses. It would be a very strong proposition to say that the parties 
were bound in the highest courts by a finding based on the specific investiga- 
tions made In the case without notice to them. Such an investigation is quite 
different from a view by a jury taken with notice and subject to the order 
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of n court, and different ajcain from the question of the right of tlie eon*- 
mlssion to talve notice of results reached by it in other cases, when its doing 
80 is made to appear in the record and tlie facts thus notified are specified 
so that matters of law are saved." 

I want to reiterate that the case in 227 U. S. is a much more extended discus* 
sion of the subject than the excerpt I read would indicate. It sliows, however, 
what would be suflicient evidence to sustain an order of the commission. 
The other cases, to which I malce reference without reading from them, are 
I. C. C. V. Union Pacific Railway (222 U. S. 545), and I caU attention par- 
ticularly to the language on page 547; the Florida Bast Coast Line v. United 
States (234 U. S. 167), and there I call attention to the language on page 
185. I will say in regard to this last case, as in the first two I cited, that the 
court set aside the order of the commission for want of evidence. I also call 
attention to the case of P. & R. v. United States (240 U. S. 334). That 
was another case in which the court set aside the order of the commission 
for want of proper evidence and proper findings. 

Now, to resume the discussion that I was engaged upon at the hour of ad- 
journment yesterday, namely, what I characterize as the impracticability of 
the confiscation test or theory as an adequate means either for determining 
discrimination or of giving the carriers the protection that they are entitled 
to or the fourteenth amendment's protection, as has been suggested In some 
quarters. I had very briefly disposed of the proposition that confiscation was 
a good test of discrimination • by citing the Missouri River-Nebraska case. I 
will not dwell on that thought any further except to add this: I read to you 
yesterday a South Dakota case (244 U. S. 617), in which it was held that 
reasonableness was no test of discrimination. Of course, if the reasonable- 
ness of an intrastate rate is no test of discrimination, certainly confiscation 
would not be, because that would be a much more drastic test. 

I wish In the balance of this discussion which I want to hurry through 
with — and I will conclude my statement to-day if possible — to approach the 
problems of rates from the standpoint of the suggestion that confiscation and 
the fourteenth amendment afford us a perfectly adequate remedy independent 
of any provision in the commerce act prohibiting discrimination against inter- 
state commerce, although much that I may say will have a bearing upon the 
confiscation test as a remedy against discrimination if that provision were to 
remain in the Hoch bill, as I understand is not now the case. 

I want to get clearly before you this thought before I conclude: I want to 
call your attention to the very great diflSculty that has been encountered in all 
of these confiscation rate cases by the railroads in arriving at any satisfactory 
method of separating, first of all, the expenses of the freight traffic from the 
expenses of the passenger traflEic, or the expenses of any particular class of 
traffic or of any particular commodities like grain, live stock, etc. First, there 
is that difficulty in the separation of the expense or cost of the carriers, and, 
secondly, there is the difficulty of making a separation of the property of the 
carriers as hetween that devoted to State commerce and that devoted to inter- 
state commerce. 

You do not have that difficulty in a case where a public utility complains that 
a given rate or charge fixed- by its governmental authority is confiscatory. 
You do not have that difficulty where complaint is made by a water company, 
gas company, or electric light company, which normally serves one com- 
nmnlty with all of Its property centered there. You do not have that difficulty 
In the separation of either the expenses or the property values, but the 
moment you get into a railroad rate case you get Into that difficulty, which is 
a very serious and practical difficulty. If I had time I think that even with 
brief and cursory reading from some cases I could show you that the remedy 
suggested Is a very Impractical one to the carrier, just because of those diffi- 
culties In the separation of expenses and property values. Theoretically the 
remedy exists In the law, but practically, as I hope to show you, it does not 
work out very well. 

The most scientific formula for separation of these expenses is what is com- 
monly called by the profession the Oklahoma formula, although not perhaps 
so designated in the law books. The difficulty comes with regard to the separa- 
tion of expenses as between freight and passenger traffic — that is, when you 
go into the question of the separation of the expenses of maintenance of way, 
of structures, road bed, rails, ballast, station houses, switch towers, and all the 
other stmctures. You do not have any particular difficulty with such expenses 
as the wages of trainmen, englnemen, fuel, and that sort of thing. 
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You can pretty well approximate the separation there, but when it comes to 
the question of how much of the expense of maintaining the right of way, how 
much of the expense of maintaining the structures on the right of way, such 
as station houses, switch tcwers, etc., you will assign to fre.ght traffic and how 
much of it you will assign to passenger traffic, you have a very difficult problem. 
Experts, or so-called experts and accountants, have spent years trying to 
work up various formulas to arrive at a solution of that problem, but they 
have not hit upon any that the Interstate Commerce Commission has been 
satisfied with, although, as I will show you later on, many of those various 
formulas have been considered in great detail by the ccmmission. As I 
said, this so-called Oklahoma formula comes as near, probably, to a scientific 
formula as anything that has ever been devised. I just want to make a brief 
reference to the books where a discussion of that can be found. The first 
treatment of it that I know of anywhere is found in the Arkansas Rate case, 
or in the case of Boyle v. St. Louis-S'an Francisco Railway Co., reported in 
the 222 Fefleral Reporter, page 539. The same case went to the Supreme 
Court of the United States under a different title, and it is there the case of 
. Rowland v. St. Louis-San Francisco Railway Co., reported in 244 U. S., 
page 106. It is a rather interesting case. When the Supreme Court of the 
United States came to deal with the case, they did not undertake to explain 
the Oklahoma formula, but referred back to the explanation in the Federal 
Reporter. I will read from page 108 of 244 U. S. reports : 

"The question in dispute is the usual one of division of expense and in- 
come between State and interstate business. The decision below explains In 
greater detail than it is necessary to repeat the methoil of investigation of 
that by the railroad. For the months of November and December, 1913, it 
caused the most minute and specific reports to be made of all the facts that, 
by the formulas prepared, would threw light upon the problem to be solved. 
Such an investigation is too expensive to be kept up for more than a limited 
time, but evidence was offered to show that the figures for the two months 
reflected the previous years as to the material proportions, so far as it was 
possible to judge from the returns previously required by the State." 

So that, you have to refer back to the Federal Reporter to get the long 
explanation of this formula, but I will not take time to go into that now. I 
will give you one passing reference, in order to give you an idea of the com- 
plexity of it. It appears that there were 39 closely printed pages, containing 
116 items, used in dividing the expenses between the line expenses and terminal 
expenses. Now, hew can you determine how much of the whole expense is 
line expense and how much of it is terminal expense, or how mucli of line ami 
terminal expense, separately, is involved in this complication of 116 items? 
The Oklahoma formula involved the actual riding on trains of inspectors, who 
checked up on the passengers to see how many of them were interstate and how 
many were intrastate, and that sort of thing. Without further comment, I 
leave with you that brief statement of the Supreme Court on the Oklahoma 
formula in the Arkansas Rate case, to show you how extremely complicated 
and expensive that whole th ng is. That formula, as I said, is probably the 
most scientific one that has ever been worked out. 

Now, coming to the experience that has been had by the Interstate Commerce 
Commission in arriving at the question of j>assenger costs, I want to refer 
very briefly to several of the lead ng cases wherein the commission luis detilt 
with that i>roblem. Perhaps one of them will be enough, and that is what is 
known as the Western Passengers Fare case, reported in 37 I. C. C, page 1. 
That is a case to which I have made frequent reference in my talk, and in it 
the commission flnally hit upon a fare of 2.4 cents as a reasonable interstate 
fare. This dec.sion was rendered in 1915, and was the basis of the old Illinois 
Passenger Fare case, or the East St. Louis case, to which I have made frequent 
reference. On page 12 of the report there begins a very long and involve<l dis- 
cussion of the que.stion of the separation of operating expenses as between 
freight and passenger traffic. On pages 14 and lo of that report, you will fi.id 
the various fornmlse which the carriers used in. that case. There are six of 
them set out. There are various methods, including gross ton-miles, engine 
ton-miles, revenue train-miles, etc. Those six formulas are set out in full 
in the report. They all reach different results. For instance, you got a differ- 
ent percentage of division of expenses for maintenance of way and structures, 
and as between the different classes of traffic. My time will not poimit me to 
go into that question with any detail at all. Suffice it to say that on page 10 
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of that case, the commission made this comment upon the carriers' forniulce, 
after they had examined them in detail : 

" While these methods of dividing the maintenance of way and structures 
expenses should not be rejected because the results thereby derived are not 
in accord with the results obtained from the separation of other expenses of 
the roads, the fact that they are so far out of proportion to the results of the 
division of other readily allocated expenses may well cause hesitation about 
theii; acceptance. We are not prepared to approve in its entirety any of tlie 
methods offered by the carriers." 

These formulae of the carriers were supposedly as scientific as any that could 
be devised up to that time. On the other hand, the protesting State commis- 
sions in this case had very elaborate methods worked out. I WiU say, in pass- 
ing, that the carriers were resisted in that case by an organization of State 
commissioners, which, as it was currently reported at the time, spent thousands 
of dollars. My recollection, although I do not want this taken as 100 per cent 
correct, is that it was reported that they spent at least $50,000 for experts in 
working out this problem of the separation of costs in these caFes. I know 
that they had some high-priced experts at work for months, and they testified 
at great length in the case. Of course, they reached different conclusions, as 
had the carriers' so-called experts. They had very slightly different fornmlce, 
and those formulae were rejected by the commission. 

Mr. Graham. Mr. Scott, just how does that become relevant to this dis- 
cussion? 

Mr. Scott. It is relevant mainly in this way : Before you came in I was try- 
ing to show the impracticability of the so-called confiscation test as a protec- 
tion to the carriers, or the fourteenth amendment protection, which had been 
suggested by one member of the committee, Mr. Johnson, to me the other day 
as all the relief that the carriers could possibly need ; that is to say, that we 
needed no protection against discrimination in the commerce act, because 
we always had the fourteenth amendment. Mr. Hoch proposed on yesterday, 
during your absence, to withdraw that condition or requirement from this bill, 

Mr. Graham. I heard him. 

Mr. Sc:oTT. I would waive any discussion of that, following that concession 
of his, but it occurred to me that I did pot want to leave the committee under 
the impression that the fourteenth amendment afforded us adequate relief 
against the improper action of State authorities in the matter of fixing rates 
and fares. It does have a bearing upon the question, as I was endeavoring to 
show, because, while theoretically we have that relief, practically that remedy 
does not work out at all. I shall try to demonstrate, as briefly as I may, 
that as a practical proposition you can not prove confiscation as to a single 
rate and it is extremely difficult to prove confiscation as to a whole schedule 
of rates. 

Mr. Graham. Because of the difliculty in determining what is a fair and 
adequate return within the State? 

Mr. Scott. Because of the diflaculty of separating the expenses, in the flrsi: 
place, as between the two classes of traflfic. That is what I am dealing with 
now, or that narrow question. For instance, take the maintenance of way, 
the keeping up of the ties, the ballast, renewal of rails, maintenance of sta- 
tion houses, switch towers, switch-stand structures, etc., and how would you 
separate them as between freight and passenger traffic? 

Mr. Graham. I think I see your point. 

Mr. Scott. If I have made the point, I do not want to dwell upon it ; but I 
think it is germane to my discussion. If it is not, I do not want to waste the 
committee's time by talking about it. 

Mr. HocH. The carriers would have the very difliculty of which you speak 
in case they were attacking a rate fixed by the Interstate Commerce Commis- 
sion, would they not? 

Mr. Scott. Yes; they would. 

Mr. HocH. The situation would not be essentially different in that case? 

Mr. Scott. No, sir ; except there we would come under the fifth amendment. 
If we attack an order of the Interstate Commerce Commission, we attack it 
under the fifth amendment, which, of course, is in legal effect similar to tlie 
fourteenth amendment in a State action. The fifth amendment applies in h 
Federal action, just as the fourteenth amendment does in a State action, and 
there would be the same difliculty. I do not mean that it is more dlfllcult to 
make such proof as to a State rate, and if I have conveyed that impression it 
was erroneous. There would be the same difliculty if we attacked the order 
of the Interstate Commerce Commission as conflscatory. 
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Mr. HocH. Taking a spedflc case, suppose you attacked the present rate of 
3.6 cents passenger fare as confiscatory? 
Mr. Scott. We would have the same difficulty. 

Mr. HocH. Tou would have the same problem of separation of expense. 

Mr. Scott. Yes, sir. If I conveyed the impression that this was peculiar 
to State action, I did not mean to do so, because you are quite right in 
your suggestion. The only thought in that connection Is that, as it has worked 
out in practice, aU the attacks that have been made by carriers have been 
against State rates. Those are the attacks that have been found necessary, 
because the State rates have been on a lower scale usually than the interstate 
rates. Mr. Johnson's suggestion was that primarily it was the fourteenth 
amendment that gave us protection against State actions. My associate. 
Colonel Thom, suggests that the point I am really trying to bring out is that 
this remedy is insufficient in either case, either in an action against the Inter- 
state Commerce Commission or against State commissions. Without dwell- 
ing further on that Western Passenger Fare case, you will find a full discus- 
sion of it in that report. I think you will find as full a discussion of it there 
as is to be found in any of the reports of the commission. If time permitted 
I would go into a lot of Interstate Commerce Commission circulars that have 
been issued on that subject. I do not want to leave the committee under the 
impression that the commission has not finally hit upon a method for the sepa- 
ration of those expenses which it regards as better than any of the methods 
proposed by either the shippers or the carriers. That method is discussed at 
page 23 of 37 I. O. C. reports. 

Now, another very difficult and, to my mind, very important consideration 
in connection with confiscation, which has been held up as a test for relief, 
particularly against State action, is the point I am about to make in regard 
to what is termed ** rebuying." I do not think it has ever been fully appreciated 
by many of the regulatory bodies. I refer to the effect of this rebuying at 
State lines by interstate passengers. For instance, a person traveling from St. 
Louis to Chicago would purchase a ticket at East St. Louis, thereby securing 
the benefit of the Illinois 2-cent fare. If he buys a ticket to East St. Louis 
and thou rebuys from East St. Louis after crossing the bridge to the point in 
Illinois, of course he pays the interstate fare to East St. Louis and the Intra- 
state fare to the point beyond East St. Louis. We speak of that as rebuying. 
Mr. Howard Elliott referred to that the other day in connection with Ireight 
traffic. He described it as rebilling, but the principle is the same. A man 
shipping freight can in the same way defeat the interstate freight rate by 
billing his freight to a border point or the last point in the State, and then 
rebilling it to the interstate point. However, that is not so easy, of course, 
as the rebuying of passenger tickets, because oftentimes the carriers safe- 
guard themselves in the matter of rebilling freight by requiring the shipper 
to have a representative at the rebilling point. 

In the case of freight it is more expensive and cumbersome, and, as a matter 
of fact, it is not practiced anywhere near to the extent to which it is practiced 
In the rebuying of passenger tickets. Now, the rebuying of passenger tickets 
is not an imaginary thing at all, but it has occurred over and over again when 
there has been this difference between State fares and interstate fares. It is 
shown repeatedly in the reports of the Interstate Commerce Commission in 
relation to the discrimination cases we have been considering. For example, 
In the Wisconsin case, reported in 59 I. C. C., page 391, there is a discussion of 
it. I read from page 394 : 

"As tending to show undue preference of or prejudice to localities, and that 
the through Interstate fares are being defeated, respondents Introduced an ex- 
hibit from which it appears that during the period August 1 to 14, 1920, inclu- 
sive, 1,367 tickets were sold from Marinette, Wis., to 12 stations in Wisconsin 
on the Chicago & North Western, while during the same period in September 
2,021 tickets were sold, an increase of 47.7 per cent. During the same periods 
479 and 357 tickets, respectively, were sold from Menominee, Mich., to the same 
stations, a decrease of 25.4 per cent. Marinette and Menominee are on opposite 
sides of the Menominee River." 

That Is the secret of It, of course. That Is shown over and over again i»i 
those cases, not only In the Wisconsin case but In others. 

Mr. Newton. That was true also in the Minnesota case? 

Mr. Scott. Yes, sir ; It Is true In all of those cases. It applied to Duluth aDu 
Superior and to every place of that kind all over the country. At all thosi& 
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places we had that situation. That was one of the points urged in the Minnesota 
Rate case. Continuing the quotation : 

"From Hurley, Wis., to 10 stations in Wisconsin on the Chicago A North 
Western 713 tickets were sold during the period August 1 to 14, 1920, inclusive, 
and 964 during the corresponding period in September, an increase of 35.2 per 
cent From Ironwood, Mich., a point directly opposite Hurley, to the same sta- 
tions, 953 tickets were sold during the August period and 601 during the Sep- 
tember, a decrease of 36.9 per cent. During the period August 1 to 21, 1920, 
inclusive, the tickets sold and cash fares collected between Ashland, Wis., and 
Duluth, Minn., and between Ashland and Superior, Wis., were 1,624 and 842, 
respectively. During the same period In September the figures were 1,280 and 
1,152, respectively. 

"A direct result of the practice of buying passenger tickets again at or near 
State lines, thereby defeating the through interstate fares, is to convert, so far 
as the revenues of the carriers are concerned, interstate commerce into intra- 
state commerce." 

That is the significant thing about it. I will not go into greater detail with 
regard to this case, except to give you certain references. 

Mr. Newton. As I understand it, they would buy a ticket to East St. Louis, 
and then buy an interstate ticket from East St. Louis to St. Louis. Then, they 
could buy intrastate tickets from St. Louis to some point in Missouri 

Mr. Scott (interposing). Yes, sir; to Kansas City, Mo., clear to the border, if 
they wanted to keep it up. If time would permit, I could spend l^onrs in telling you 
about those interesting illustrations of rebuying, and in telling you to what ex 
tent the commission went into the matter, but I will content myself with citing 
certain cases where you can find data bearing on that sort of thing. For instance, 
take the Illinois Passenger Fare case, the recent one, which grew out of the 
legislative discrimination as between the 3.6-cent rate and the 3-cent rate. That 
is reported in 59 I. C. C, page 350. I call your attention especially to pages 357 
and 358, and there you will find that we put into the record evidence like that in 
tliese other cases. There is also the so-called Business Men's League case, in 
41 I. C. C, page 13. On pages 19 and 20, you will find evidence of this rebuying. 
The Arkansas case, to which I have referred, in connection with the Oklahoma 
formula, is reported in the 222 Federal Reporter, page 539. 

You will find a table in that case showing how they worked out in detail 
the formula in the Arkansas case. You will find that at page 554. It is rather 
interesting to see how quickly people avail themselves of those opportunities to 
defeat the interstate fares. If it involved nothing but defeating interstate fares, 
the carriers, perhaps, would not be so much exercised about it, but it has a 
direct effect, as the commission found in the Wisconsin case, in converting inter- 
state revenues into intrastate revenues. Before I comment further on that^ 
you might be interested in a reference to a situation where a distinguished 
statesman, none other than Hon. William Jennings Bryan, participated. Mr. 
Bryan testified before a committee of Congress on December 7, 1919, on this sub- 
ject, and gave some of his own personal experience in beating interstate fares. I 
read from page 431 of the testimony in volume 2 of the Appendix to the hear- 
ings before the Senate Committee on Interstate Commerce, on the question of 
the extension of Government control of the railroads ; that is, on the question of 
whether Federal control should continue. Referring to this rebuying proposi- 
tion, Mr. Bryan said: 

" I had an exi)erience myself the other day in going from one State to another. 
The man who was with me said, * I am going down. to get my ticket; I will get 
yours at the same time.* I said, * I wish you would.' When we got to the 
train I said, * How much do I owe you ?' He gave me the amount, and said, * I 
only bought to a certain place, because by buying to there we get a 2-cent rate, 
and we save 85 cents.' So my friend had been kind enough to save me 85 cents 
by buying to there." 

That is a sort of thing that much less distinguished personages than Mr. 
William Jennings Bryan are doing every day wherever we have that dis^ 
parity in rate levels. 

Another curious development of the thing was the Nebraska Railroad Com- 
mission's general order No. 1, issued in 1907. It was the first general order 
of the Nebraska commission. That order directed the carriers to post at their 
stations notices that the passengers could defeat the interstate fares by paying 
the 2-cent fare to the farthest point in the State, and then rebuying at the 
State line. That was with reference to the Nebraska 2-cent fare as against the 
3-cent interstate fare. That was the order of the Nebraska commission by 
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which the carriers were directed to notify the public how the trick could be 
played. The Kansas Legislature went one step further and passed a law re- 
quiring the carriers to aftord at the State-line station facilities or ticket-selling 
agencies, and to stop their trains there so that the passengers could buy 
tickets. 
Mr. Newton. What State was that? 

Mr. Scott. That was in Kansas. The Kansas Supreme Court took care of 
that matter to our entire satisfaction. The requirement there was that those 
facilities should be afforded passengers getting off at the State line for the 
purpose of buying their tickets, and the law provided that the train should 
be stopped at the State line a sufficient length of time to permit them to buy 
tickets. You will find that law fully discussed in the case of the State of 
Kansas v. Dickinson (168 Pacific, 838), in which case the Supreme Court of 
Kansas held the law unconstitutional. They said that it was not a proper 
exercise of police power by the Slate of Kansas, and that as an effort to defeat 
interstate fares, it w^as unlawful. 

Mr. Newton. Was that an order of the Kansas commission, or a legislative 
enactment? 

Mr. Scott. My recollection is that it wasji legislative enactment which re- 
quired the commission to issue the order and provide for those stations. I 
think I am correct in saying that it was an act of the legislature. Here is 
the caption of the act : 

"Making it the duty of the public utilities commission of the State to 
require every interstate railroad company to provide proper and convenient 
facilities within reasonable distance of the State line, for the stopping of 
every passenger train entering or leaving the State, and for the life, safety, ,; 

and protection of such passengers as desire to enter or leave such trains at or i 

near the State line, and to provide that said stops shall continue for such 
sufficient and reasonable time as the convenience and safety of the traveling 
public may require." 
Here is what the Supreme Court of Kansas said on the subject : 
** The purpose of the legislation was to provide a method whereby interstate 
passengers may, by buying tickets to and at specially provided State-line sta- 
tions, accomplish the interstate portion of their journeys at the local rate of 
2 cents per mile, and so defeat the lawfully established interstate rate of 
2.4 cents per mile." 

There are other illustrations I could submit if time permitted. The signifi- 
cance of what I am getting at is not this little byplay about Nebraska, Kansas, 
and some other States, but it is the effect that it has upon the revenues of the 
carriers. If you will stop just a moment to consider what the issue is in con- 
fiscation cases as against State fares, you will see that the contention of the 
carrier is, of course, that it is not getting a fair return upon the value of its 
property. In order to arrive at that, you must find what property it devotes 
to this service and the return it is getting from the service. In order to get 
at that return, you will have to take the passenger revenues, and in all of those 
passenger cases you go right up against this proposition, that a large percentage 
of the people who are traveling, on the face of the thing, are intrastate trav- 
elers, because they buy from each State line, although they are in fact inter- 
state travelers. Yet the revenues from such journeys are treated as State 
revenues. They go to the credit of the State, and for that reason the 2-cent 
fare is apparently earning all of those revenues, and it appears that it is 
purely a local proposition. Now, when you come to apply that revenue return 
to the property devoted to purely State* business, you get a very erroneous 
result 

As I say, the significance of it is that thereby the State in confiscation cases 
is enabled to take advantage of it own wrong in effect. That is to say, it puts 
in force regulations which enable the passenger to defeat the interstate fare, 
and then, having done that, it seizes on the revenue earned from this interstate 
traffic. That appears against the carrier again when it is used to justify the 
effohs to get lower State fares. In considering the practicability of the four- 
teenth amendment as a protection to the carriers in those cases, it is my 
opinion that it is no protection at all, and they take advantage of their own 
wrong in those cases in spite of anyth-ng that we can do. We can not police 
this situation in any adequate way, and you can not prevent it, although the 
courts in a number of cases in a number of States, as they did in Kansas, have 
decided that these acts are unlawful and improper. 
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Now I want to pass to another thoug:ht, and that is the great difficulty of 
separating the costs of carrying different commodities. I have tried to show 
the difficulty in attempting a separation as between freight and passenger 
traffic. Now, let us see if there is any difficulty about finding the cost of 
carrying separate commodities, because it will be borne in mind that the sug- 
gestion has been made here that the fourteenth amendment affords us a perfect 
and adequate remedy. For instance, if the commission of a given State should 
fix so low a rate upon grain that it was confiscatory, the contention is that the 
carriers have a remedy in the fourteenth amendment 

Now, when you try to prove the cost of carrying a specific commodity, you 
will see that it is mighty difficult, and that It is a well-nigh impossible thing 
to do. I grant you that where you have a commodity like coal, which moves in 
solid trainloads, it is a much easier problem. Tou can get much nearer to tne 
cost of carrying coal where you have a trainload movement of coal. In that 
case you can get a close approximation of the cost of carrying the coal. How- 
ever, that is an exceptional commodity, and very few commodities move in solid 
trainloads. Of course, coal does not so move all the time, and it frequently 
moves in mixed trains as well as in solid trains. Without going into great 
detail, I will say that the effort was made in the 1915 rate case to do that. 
That case is reported in 35 I. C. C, page 497. An effort was made In that 
case by the protesting shippers to show the cost of carrying grain, and thou- 
sands of dollars were spent by the State commissions in getting those so-called 
experts to work out the problem. They worked it out beautifully to their own 
satisfaction. At .page 575 of that report you will find that the commission 
threw their labors into the waste basket as absolutely useless. They were 
obliged to reject the thing as unsatisfactory and as unconvincing. On page 
575 of the report the commission said this : 

" Witnesses for contestants presented results of studies seeking to determine 
ilie specific cost of moving grain. Without questioning the fairness or accuracy 
of the computations of these witnesses, such computations are based on data 
in some respects tod limited and in general too little representative to furnish 
a basis for any judgment as to the specific cost of hauling the commodities 
whose rates are here involved." 

So into the waste basket it went. That was one of the most elaborate at- 
tempts ever made in any rate case to arrive at the cost of carrying a com- 
-modity. 

Another strong case was the North Coast Lumber case, to which I have re- 
ferred several times. That case is reported in 222 U. S. 541. In that case 
the carriers wanted to prove the cost of carrying the lumber, because they were 
contesting an order of the Interstate Commerce Commission which they claimed 
had fixed unduly low rates. That was a case, I think, in which the carriers 
went further than they ever had in any case in trying to arrive at all the facts 
; surrounding the transportation of a given single commodity, in order to show 
that the order of the commission was void, unreasonable, and confiscatory. 

Mr. Graham. In the rate reduction case 

Mr. Scott (Interposing). In 1915? 

Mr. Graham (continuing). Did not the commission go rather extensively 
Into an investigation of what the cost per ton-mile on certain commodities was? 

Mr. Scott. They tried to get at those things, but, as I have said, when they 
got down to specific commodities, they were not able to arrive at those costs. 

Mr. Graham. I know that at about the time they were working on that 
Investigation I wa« making some Inquiries of my own of the commission, and 
I asked Commissioner Esch If that sort of data was available. It appeared that 
there was very Iktle data available In the commission's files as to the cost of 
handling certain commodities, but Commissioner Esch stated that in that Inves- 
tigation they expected to go Into that subject very extensively. 

Mr. Scott. You refer to the recent investigation? 

Mr. Graham. Yes. 

Mr. Scott. No, sir; I do not think they got any further in that Investigation 
than they did in those cases I have referred to. In fact, outside of this coal 
case, where It was purely a question of coal rates, I do not know of any case 
where more attempts ever were made than was made In this grain case I have 
referred to. I think I am correct in saying to you that they did not make any 
progress In this recent case along that line. 

Mr. Graham. Did they not take some testimony on that subject? - 

Mr. ScoTT. My recollection Is that they did not go into It In such detail as 
was done in ttie 1915 rate case. It is fair to say that I did not actively par- 
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t;icipate In this recent case before the commission, and therefore my knowledge 
iji regard to it is somewhat second hand. 

Mr. Thom. They did not even attempt to reduce the rates on commodities, 
except horizontally. 

Mr. Mafes. I am under the impression, from reading over some reports of the 
Interstate Commerce Commission, that they have figured out the cost i)er 
^on-mile for carrying traffic. 

Mr. Scott. That has nothing to do with costs. I am talking about the cost 
<if carrying traffic. I am talking about confiscation cases where we were try- 
ing to show we were not getting a fair return. The yield per ton-mile simply 
itneans that they make a rate of, say, $1 per ton on coal for 100 miles, and they 
$;iinply divide the dollars by the ton-miles, and in that way get the yield per 
ten-mile. That does not have any reference to cost at all. 

Mr. Mapes. But they seemed to draw their conclusion from the yield per 
-ton-mile as to the reasonableness of the rate. 

Mr. Scott. Frequently by comparison they do that, and that is something I 
t:hink I can make clear as not having any bearing at all upon the cost of the 
traiHc. They simply find, for instance, that the coal traffic yields 4 mills per 
-ton per mile. Then, when they want to get at the reasonable rate, they will 
take, we will say, firewood, or something that moves in competition with coal. 
They may find that it is yielding 6 or 8 mills per ton-mile, and that is one 
of the factors that may be considered in arriving at what is « reasonable rate ; 
that is, they make a comparison of the yield from the two classes of traffic. 

Mr. Mapes. The question I had in mind was whether they had figured out 
the cost of carrying the commodities, so that they would have some way of 
determining whether the yield per ton-mile, as compared with the cost, was 
adequate. 

Mr. Scott. No, sir; I think I am entirely safe in saying that in all those 
cases where you find a comparison between the yield per ton-mile of certain 
classes of traffic they were not dealing with costs at all, but were simply com- 
paring the revenue from one class of traffic with that from another in order 
to arrive at a decision as to whether the rate was reasonable. The yield per 
ton-mile is merely a matter of dividing the total charge for the movement by 
the number of tons and multiplying by the number of miles, and it has no 
relation to the cost. 

Mr. Mapes. It does not seem to me that there would be any advantage in 
Unding that at all, or going through with that mathematical process, unless 
they know what the cost actually is. 

Mr. Scott. I think you will find, if you will talk to the Interstate Com- 
merce Commission, or I think they will tell you that they have no definite 
i<lea of the cost of carrying a specific commodity, with the possible exception 
of coal. I think you will find that true of the State commissions also. 

Mr. Pabker. They know their total cost of operation? 

Mr. Scott. Yes, sir. 

Mr. PABKEB, And they know what the revenue is per ton-mile from every 
commodity, and, by comparison of the yields, they arrive at their conclusion, 
without having the specific cost of carrying each commodity. 

Mr. Scott. They know the average for the whole system. 

Mr. Parkeb. That is the way it impresses me. For instance, taking the 
illustration you gave of a yield of 4 mil's for carrying coal and a yield of 
6 or 8 mills for carrying firewood, and if they found that 4 mills was not quite 
enough, irrespective of what it cost, to keep up the level of income from the 
whole system to cover the expense, they would make their finding without 
reference to what it actually cost to carry the coal, or what it actually cost to 
carry the other commodity. 

Mr. Scott. Yes. sir ; that is true. When I first became commerce counsel for 
the Burlington the average revenue per ton-mile for the Burlington was 8.16 
mills, but much to my chagrin that figure kept falling under my regime as 
commerce attorney until it got down to 7.6 mills. Then it was 6 mills and 
something. That 'was the tendency during the early years of my experience 
as commerce attorney, or the tendency was to put in rates that reduced the 
average earnings per ton-mile. As the chairman has suggested, that figure 
becomes significant in this way: If all the traffic on the Burlington paid 8.1 
mills, with coal paying only 4 mills and dry goods paying 12 mills, the com- 
mission might conclude that the relation between the earnings from coal and 
the earnings from dry goods were out of line with the average earnings, but, as 
I have said, that would be done absolutely without reference to cost. 
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Mr. Merbitt. I was going to suggest that it would be something like a manu- 
facturer who is making a great variety of unrelated goods. He can not tell 
what the overhead is on any particular class of goods, but he must figure on 
them as a whole. He does not know the actual cost of anything he is manu- 
facturing. 

Mr. Scott. That is right. If I had more time I would go Into the question 
of cost accounting. Cost accounting in the railroad business hns not progressed 
as far as it has in the manufacturing business. There is another exiiense 
called the general expense, including the salaries of general officers, etc 
Now, how will you apportion them? If you attempt to apportion so much of 
that to coal traffic, you do not get anywhere. 

Mr. Newton. In railroading, as I view it, so much of it is general overhead 
thf t it is entirely different from ordinary business, where it is possible to figure 
out what an article costs. In the case of railroads, practically all of it is 
overhead. 

Mr. ScoiT. A great deal of it is. 

Mr. Newton. I mean in the transportation end of it. 

Mr. Scott. You can not allocate it with any degree of definiteness. I hope 
I am making that point clear; that is, that when you go into the confiscation 
cases, you get Into that difficulty and it is an extremely serious difficulty. 

Mr. Newton. No doubt the experts will try to figure the thing out. 

Mr. Scott. When the experts attempt to figure it out, they do not agree in 
their results. 

Mr. BuKRouGHs. Is it not a fact that it is practically impossible to arrive 
at what is the actual cost of the several commodities, and is it not that 
which makes it so difficult a matter to arrive at what is in fact a reasonable 
rate? 

Mr. Scott. That is one of the difficulties, Mr. Burroughs, and one of the very 
serious difficulties. Of course, in dealing with rates for commodities the cost 
of the service is only one of the factors. 

Mr. Burroughs. It would be, ordinarily? 

Mr. Scott. Ordinarily, if it could be obtained, it would be one of the first 
things to be ascertained; certainly it is, theoretically. You will find in all 
theoretictil discussions the cost of the service as one of the factors to be con- 
sidered, and they do attempt in some of these cases — I am coming to It in a 
minute — to arrive at these approximations and, as you well said, that is one of 
the very great difficulties in arriving at the reasonableness of the rate. Of 
course, you have all these other things to consider — the value of the service 
to the shipper, what the trade will bear, and competitive conditions. And when 
you get them all in, you get to the conclusion the Supreme Court got to that 
you can not arrive with mathematical accuracy at the reasonableness of a 
rate ; it simply can not be done ; it is not humanly possible. 

Mr. Graham. I do not want you to leave that, Mr. Scott* without answering 
one question. There has been a gi-eat deal of discussion about competitive 
rates across the continent, and it has been the subject of comment that many 
of these rates that the railroads make to meet water competition are less 
than the out-of-pocket cost. I think we will agree that no rate should be so 
low that the railroad company loses money on the businesa 

Mr. Scott. That is correct. 

Mr. Graham. How do you find out whether those rates are sufficient ; and 
how does the commission find out, w^liere it fixes rate^, whether they are rates 
that will pay the out-of-pocket cost? 

Mr. Scott. It is only by approximation. I am frank to say I think frequently 
It is almost guess work. I ought to say this, Mr. Graham, that the Burlington 
Railroad is not a transcontinental line; that is, w^e do not make Pacific and 
Atlantic coast rates, and I am very much less familiar with that phase of 
rate regulation than some of the others, and there will be other witnesses much 
more competent to speak on that than I am. But If you want my personal 
view — and I want to be frank with you — I have always thought there was 
more or less bunk about these rates being the out-of-pocket expense, because 
I do not know how in the world the traffic men or the commission can arrive 
at that conclusion that they do, Mr. Graham. I say it Is largely an approxi- 
mation and guess, as I believe. 

Of course you can — as I am going to show the committee in a minute — in 
years of study and on specific commodities perhaps get occasionally at a situa- 
tion where It Is perfectly apparent they are not earning enough. There Is the 
case of the lignite coal rate In North Dakota. The courts were not entirely sat- 
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isfied with the fimires they had there about costs, but they had come near enough 
to a finding of what earnings were on lignite coal in North Dakota so that the 
courts said, ** We are satisfied that they are not earning anything, practically. 
on this traflic, and we will set these rates aside." I wanted to mention that 
case, because I thought it might be suggested later that I had wholly mis- 
represented the matter by ignoring cases like the Connell case (236 U. S. 585). 
But you will find more than that case. I agree that it was an extreme case, 
and it was perfectly obvious there were practically no earnings at all on the 
trajffic, and so it is fair to say they were not getting more than e^enses. 

I got diverted from this north coast lumber case, and I just want to give 
the references to that, where the carriers, as I have said, had made this most 
exhaustive preparation to defeat these rates prescribed by the Interstate Com- 
merce Commission on lumber from the north Pacific coast to the Missouri 
River, and you will find at page 548 of 222 U. S., the Supreme Court said 
this — ^the case had been referred to a master, who had taken volumes of testi- 
mony in the lower court : 

" The carriers concede that they are unable to determine the cost of this 
traffic in and of itself, and that they are unable to say with any satisfactory 
accuracy whether or not they make a profit on it. But they have all conceded 
that in their judgment, speaking as experts, lumber trafiic has not been con- 
fiscatory and has not been performed for less than cost." 

It was the carriers* concession. You see, the experts come to that conclusion. 
There was a case where certainly if the carriers could have proven cost they 
would have done it because they left no stone unturned in preparing that case 
to make a case, and they lost the case, and the order of the commission was 
affirmed. 

Passing, then, from this difficulty of proving cost of carrying a specific com- 
modity, let us look for just a few moments at the difficulty of assigning the 
property devoted to State traffic on the one hand and interstate traffic on the 
other, and I am going to try to hurry over that. But all that is fundamental in 
the confiscation case. There can not be proved confiscation until you prove 
the value of the property that you devote to a specific purpose, and if you 
are attacking a State rate you have got to prove the value of the property 
which is devoted to that State business. 

You get right up against the terminal facilities the first thing. Here 
[illustrating] is Chicago, here is St. Louis, and here is Kansas City, by way 
of illustration, with their enormously valuable terminals, all located within 
the confines of a given State. When the carrier attacks the 2-cent fare rate 
law of Illinois as confiscatory are you going to say that all the terminals of 
that carrier in the city of Chicago are devoted simply to Illinois State traffic 
and count them in, or are you going to spread the value of those terminals out 
all over the line and give Iowa, Kansas, Nebraska, Wyoming, and every other 
one of the 12 States in which the Burlington operates control pro rata division 
of those terminals? 

In the same way, when you come to make the separations again between 
the State and interstate traffic, here is the right of way that stretches on the 
Burlington from Chicago to the Mississippi River. Take that branch of our 
system; it is all within the confines of Illinois, but obviously it is not all 
devoted to State traffic. Our interstate trains run over that trackage. How 
are you going to apportion and allocate it. Those are two simple, typical 
illustrations of the difficulty, and that was recognized by the Interstate Com- 
merce Commission. 

Mr. Burroughs. Do you think the second question you have just touched is 
as difficult a problem as the allocation as between passenger and freight? Is 
it not possible to arrive at some approximation in the latter case more easily 
than In the former? 

Mr. Scott. I think perhaps that is a fair statement, Mr. Burroughs. Cer- 
tainly it is not so complicated in the sense you have got to go through so many 
of these detailed formulas and figures to arrive at the determination, but if 
you will permit me, we get up against tills in tax matters of a railroad, and 
you get the most incongruous results imaginable. The situation is illogical, 
of necessity so. 

Mr. Burroughs. As a matter of fact, is not the commission in other matters 
adopting some such principle as the allocation between the States and inter- 
state — take the division of the joint rates between railroads on the New 
England roads, for instance? 
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Mr. Scott. You see, that is not done so much on the basis of State against* 
interstate as it is between carrier against carrier — how much mileage has one 
carrier involved and how much has the other, and what terminal service one 
carrier performs as against the other, etc. 

Mr. Burroughs. The New England roads claim they are all terminals, and 
that is the reason they have a larger division. 

Mr. Scott. Yes, sir. That is a very complicated problem; of course, In itself. 

In passing on this difficulty of assigning prox)erty I do not want you to take 
my word for it, but I want to read just two or three decisions on the thing- 
very briefly. In the Illinois Passenger case — the recent one — reported in 59 
I. C. C, page 350, the commission, speaking through Mr. McChord, now Chair- 
man McChord, at page 364, said : 

" It is further urged that in Increased Rates, 1920, we did not find the 
value of any railroad property in the State of Illiujis or elsewhere in the 
eastern or western groups as designated in that report. We were directed to 
prescribe rates so that in the aggregate they would yield a certain return, as 
nearly as may be, * upon the aggregate value of the railroad property of such 
carriers held for and used in the service of transportation.' We understand 
the interstate commerce act to require us to determine upon a valuation for 
the total property of the carriers and not for the property that might by some^ 
necessarily arbitrary method or formula be assigned to interstate traffic, and 
that is the course we followed in arriving at the estimated values in increased 
rates, 1920." 

The Supreme Court of the United States in the Wisconsin case, at page 11 of 
the pamphlet containing that report, commented on that same point in this 
language, beginning at page 10 L reading] : 

" Counsel for appellants ure driven by the logic of their position to maintain 
that the valuation required for the purposes of section 15a to be ascertained 
pursuant to section 19a of the interstate commerce act (37 Stat. L. 701; 
amended 41 Stat. L. 439) is to be only of that part of the property and equip- 
ment of the interstate carriers which is used in commerce among the States 
and must be segregated from that used in intrastate commerce. This is 
contrary to the construction which, since the enactment of section 19a, Marcli 
1, 1918, the commission has put upon that section in carrying out its injunctions. 
It is inadmissible. The language of section 15a refutes such interpretation. 
The percentage is to be calculated on ' the aggregate value of the railway 
property of such carriers held for and used in the purposes of transportation.*" 
To impose upon the commission " — 

Note this language, please — 

" To impose on the commission the duty of separating property used in 
the two services, when so much of it is used in both, and to do this in a 
reasonably short time for practical use, as contemplated by the statute, would 
be to assign it a weU-nigh impossible task. This, of itself, prevents our giving 
the words such a construction unless they clearly require it. They certainly 
do not." 

There is the recognition by the Supreme Court, then, of this difficulty to 
which I refer; and in further confirmation of the Supreme Court you have it 
in the rate expert of the Illinois commission, Mr. Slater, who at page 54 of 
the hearing before this committee, in answer to a question by Mr. Mapes, stated 
it was practically impossible as a practical matter to make this separation 
within any time such as would be useful in arriving at a reasonable, schedule 
of rates under section 15a. 

So I say, in all of those difficulties, this fourteenth amendment and this 
fifth amendment remedy are not practicable remedies. It may be replied that 
in the North Dakota lignite coal case cost was found. There is one other 
case I want to make reference to, in all fairness, and that is the so-called 
Conley case, which involved the passenger fares in West Virginia as reported in 
that same volume with the North Dakota lignite coal case, 236 U. S. If any 
of you want to look at a case where the courts did find that a 2-cent schedule 
of rates of an entire State was confiscatory, you have that case, and it Is 
Conley v. Norfolk & Western (236 U. S., p. 605). If you will examine that 
case with care you will find the earnings were so low there was not any 
difficulty about any nice allocation of expenses or property in arriving at the 
conclusion that the 2-cent fare was confiscatory. But you will not find very 
many of these cases in the books where railroad rates have been found to be 
confiscatory. 
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The last case on this subject that I want to commend on is the Groesbeck 
case, in 250 U. S., at 608. That is a very recent case, and involved the pas- 
senger fares in Michigan, and I offer this in order that the committee may 
have fairly before it the last expression of the court in a case of this kind. 
This is a case where the fares were, as to this particular railroad, found to be 
confiscatory. It is the case of Groesbeck v. Duluth, etc., Railroad, reported in 
250 U. S., page 607, and at page 614 the court made this comment on this 
question of the division of expenses: "The remaining objection relates to the 
formula adopted by the lower court for dividing charges and expenses common 
to freight and passenger services and not capable of direct allocation. What 
method should be pursued in making such division is a very difficult problem 
to which railroad accountants, the Interstate Commerce Commission, and the 
State railroad commissions have for years given serious attention. 

" Despite much patient study and the exhibition of great ingenuity, no wholly 
satisfactory method has yet been devised. The variables due to local condi- 
tions are numerous, and experience teaches us that it is much easier to reject 
formulas presented as being misleading than to find one apparently adequate. 
The science of railroad accounting is in this respect and process of develop- 
ment, and it may be long before a formula is devised which can be accepted 
as satisfactory. For the present, at least, the question of what formula the 
trial court should adopt presents a question not of law but of fact; and we 
are clearly unable to say that the lower court erred in adopting the method 
there pursued." 

You reach this most anomalous situation, that it is a question of fact, not of 
law. On the question of fact, you may have as many different formulae as you 
have cases. Incidentally, as showing the impracticability of this whole method, 
this very case was in the court eight years before they got a final decision in 
tlie Supreme Court of the United States. If I had time to go over the other 
cases with you, I could show you how they have been in the courts for years, 
and it is not a very practical method of getting rid of confiscatory rates if it 
is going to take 8 or 9 or 10 years to bring it about. 

If you are going to leave in these bills, as I understand Mr. Hoch has not 
proposed — but then some one else may suggest it — the requirement that the 
State rate must be found nonconfiscatory by the Interstate Commerce Commis- 
sion before it can be found to be discriminatory against interstate commerce, 
bear in mind that no shipper could ever possibly make that proof. 

I have been talking about cases where the carriers tried to make the proof 
and failed, but if you will leave this in the bill the shipper has got to make that 
proof in cases where he files the complaint. Well, it makes it absolutely im- 
possible for a shipper ever to prove that a State rate is discriminatory against 
a person or locality engaged in interstate commerce, if you are going to im- 
pose any such burden upon him, 

Mr. Graham. Your argument then leads to the conclusion, does it not, Mr. 
Scott, that the rate structure of a railroad system must be considered as a 
whole, and that you must make some other basis than cost of hauling particu- 
lar items as the basis of your earnings, as your fair, adequate return? 

Mr. Scott. Absolutely, no, sir ; it is the only practicable way of getting at the 
problem, as the Supreme Court said in the 222 U. S., the North Coast lumber 
case I have cited so often. That case dealt with this very thing, the apparent ease 
with which you can determine the reasonableness of the whole schedule of 
rates, and the great difficulty of arriving at the reasonableness of the rates on 
a particular commodity ; and the same thing is true much more so in determin- 
ing the confiscatory nature or compensatory nature of the whole schedule of 
rates as against a single schedule. 

Mr. Hoch. If I understand you, you do not contend that there is any way to 
avoid the consideratidn of the reasonableness of a commodity rate, do you? 

Mr. Scott. Not at all. You mean in prescribing the rates by the commission? 

Mr. Hoch. Yes, sir. 

Mr. Scott, I have been wholly misunderstood. 

Mr. Hoch (interposing). I am not referring to your line of argument. I am 
referring to the question asked by Mr. Graham — the only question is whether 
on tile total earnings the railroads do make a fair return upon investment. 
Too can not in that simple manner escape the matter of comparative rates? 

Mr. Scott. I did not understand the question for a moment. 

Mr. Graham. How can you get at the reasonableness of the rate of any 
particular thing unless you know how much it costs to do business? 
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Mr. HocH. If you can not determine the cost on any particular commodity, 
you could not, therefore, determine the reasonableness as applied to that 
particular commodity, could you? 

Mr. Scott. I certainly did not mean, Mr. Hoch, to malse any such impres- 
sion as that, because if that is the test, of course, you will never get the 
reasonableness of particular rates at all. But I understood Mr. Graham's 
question to relate to section 15a, fair returns of the carrier, and the 
question of whether under that you are going to apply that test to the whole 
schedule of rates or whether you were going to take up this rate and say 
it does not or does yield a fair return. 

Mr. Gbaham. You have got to have some way to show what it costs to 
haul a particular commodity in order to establish a rate on that commodity. 
If you can not do that, then we have got to figure the rates as general rates. 
So that somewhere along there we have got to ascertain how much it costs 
to haul coal, wood, wheat, corn, salt, or something else. 

Mr. Scott. Mr. Graham, if I may answer that, by telling a conversation 
I had with the freight traffic manager of the Burlington, when I first took 
up this work, I think I can make my point clear. I did not know much about 
rates, and I asked the freight traffic manager, who knew all about rates 
before I was born, "Mr. Crosby, suppose a man comes to you with a commodity 
which has never moved in traffic, some new invention or some new product, 
and he asks you to make a rate on that product. How do you arrive at 
the rate you will give it? " 

He replied, "Ask him, first, with what it will come in competition; if it 
is a new kind of roofing material that he is selling, it will come in 
competition with shingles. I ask him where he expects to sell his product ; 
what territory he thinks he is fairly entitled to. I find out something 
about his cost of production, about his selling cost. But in the last analysts 
I have got to name him a rate on that commodity that will enable him to 
move it in competition with his competitors; in other words, what the 
traffic will bear." 

That is the way the traffic man ordinarily makes rates. There is no use 
fooling ourselves about that. 

Mr. Newton. Is not that the proper basis upon which to make a rate? 

Mr. Scott. It is, Mr. Newton; and it is the way the rate structure was 
made up. And that phrase "What the traffic will bear" has got an odium 
attached to it that is wholly unfair and wholly illogical. People construe it 
as meaning " all the traffic will bear," and the road is gouging the shipper, 
though what the traffic man' meant is that you are making a rate which will 
enable this product to move in competition with the competition it has to 
meet, either in competition with other producers of that material or other 
commodities. 

Mr. Gbaham. Would you not be better off to-day if you were free to do 
that sort of thing without any governmental interference? 

Mr. Scott. By that you mean the shipper would probably have on the whole 
a lower basis of rates? 

This same Mr. Crosby I have mentioned, who has grown gray in the traffic 
service of the Burlington, said to me that if this old method of making rates 
had continued without restriction there would not have been any railroads 
left to-day because of competition with one road competing against the other. 
You know the story of the old rate war which led to rates that did not pay 
for the axle grease on carload shipments in the Bast. 

Mr. Graham. But this transportation act and the recent developments In 
legislation, have made it possible for the railroads to cease their competitive 
operations? ^ 

Mr. Scott.. So far as rate making is concerned very largely so. I do not want 
to let that statement go without qualification, if you permit me. • There is 
competition, of course, in the long line having to meet the short-line rate, and 
all that sort of thing. But I think it is only fair to say that in rate making, 
speaking by and large, there is not much competition except there is compe- 
tition between one railroad arid another, and there is competition between the 
consuming territory and the producing territory^ Territory A on the Bur- 
lington, for instance, wants to get into the consuming territory B. Producing 
territory C, on the Alton, if you please, wants to get into that same territory. 
There is competition there between the carriers, of course, in puting their own 
shippers into that territory. There is competition in the long line having to 
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meet the short-line rate, etc., but there is very much less competition in making 
rates than there would be if there was no Interstate Commerce Commission. 

Mr. Gbaham. And much less on account of the transportation act? 

Mr. Scott. Well, I do not know that I concede that, Mr. Graham. I want to 
toe fair about this, but I do not now quite follow you on that — how far the trans- 
portation act will go in the cessation of competition in rate making. You must 
bear in mind that those increases were full percentage increases upon the 
old basis, so that relatively the rates are preserved as they were. 

I do not mean to attempt to convey the impression to this committee that 
there is as much competition in making rates as there would be if there were 
no interstate commerce act. Of course in the old days competition was not as 
much in making rates as in rebating. The question was how much you would 
give the fellow by way of rebate, and that was done secretly, and the favored 
:fellows got the bigger rebates. 

Mr. Graham. That is what it was passed for — ^to prevent rebating — ^it never 
Avas passed for rate making in the first place. 

Mr. Scott. The courts held the commission did not have the rate-making 
X)Ower for a long time. 

Mr. GsAHAM. That has grown now into a system of rate making and of rail- 
road supervision. 

Mr. Scott. Yes, sir. 

Mr. Gbaham. That is what it is to-day, and it is a question whether it is the 
l)est system. I would like to hear somebody tell from the railroad standpoint 
whether it is a good thing. 

Mr. Newton. With the passage of the transportation act and the provision 
in 15a prescribing a rule of rate making that will give a return upon aggregate 
value and under which the Interstate Commerce Commission has just said 
that 5f per cent was adequate, has not the effect of that been to take the 
emphasis away from what the traffic will bear and to place it altogether upon 
A wrong basis — that of a fair return upon the aggregate value of the property^ 
and are not both the railroads and the shippers suffering from that proposition 
to-day? 

Mr. Scott. No; I do not think so, Mr. Newton. I do not think that the 
situation in that respect i« materially different from wnat it was before, except 
as the power and the duty is now imposed upon the commission to initiate 
those rates rather than upon the carrier. But the traffic man has always had 
in his mind this question of what the ulttimate return to his road in the way 
of earning was, and he had to have that in mind. I had intended to go 
into that at length in the earlier portion of my statement, but time did not 
permit. I think the committee is reasonably familiar with the rate cases. The 
commission, in all those cases where there was a proposition of the carriers 
to increase rates generally, the whole schedule, went into this question of what 
was the return the carriers were earning and whether that was an adequate 
return. You can not get away from it when you are dealing with the whole 
^schedule of rates. 

It may be true, as perhops your question indicates, that in the advance of 
any r^ulation at all, the traffic manager, if he wanted to favor you as a ship- 
per upon his line, might overlook the fact that he was giving you a little bit 
the edge on a particular commodity and having it in the back of his head 
that he would break even by adding a little to John Jones's rate on some other 
commodity. 

Mr. Newton. Here is the proposition: I have a business established in New 
Hampshire, and it is manufacturing goods and the railroads need my patron- 
age and I need a malrket, and the railroad can get me to that market. The 
market I want to get to is in competition with another market. The freight 
haul is an important factor as to whether I get to the market. The railroad 
has got its right of way already established; it has a tremendous overhead, 
Tegardless of whether it hauls my stuff or not. Every additional bit of busi- 
ness it gets helps to maintain that overhead. Therefore, that is a big factor 
for a traffic man to consider. It seems to me that with this standardizing of 
rates in the transportation act, it has had a tendency to take the traffic man 
and remove his initiatitve and his power to look after that piece of business, 
and Jast simply put it on the standarized basis, provided they get 5f per cent 
return on the aggregate of the railroad's property in the rate case. 

Mr. Scott. Of course, you must always bear in mind, Mr. Newton, that pro- 
viso in 15a, that the commission is not in any way inhibited from making 
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You have always to bear in mind that a railroad is not like a factory that 
can close its doors, discharge its help, and quit. The railroad has got to continue 
to operate, and in order to continue to operate it must have remunerative rates, 
and if it is a circuitous route, which may have been unwisely located, yet it is 
there. The D. & R. G. railroad, for example — I do not mean to cast any asper- 
sions — in comparison with the Union Pacific, it is well recognized, is not bo 
direct, not so well constructed, and can not be operated as economically. Bnt 
it is there and serves all those communities between Denver and Salt Lake 
City. 

Mr. Mapes. The competition is in the service rendered. 

Mr. Scott. There is more competition in the matter of service rendered than 
any other way, because while there may be this competition I have mentioned 
and other phases of it, in the primary making of the rate, ultimately, as I 
have tried to make clear, those rates will seek a common level from economic 
considerations. You can not have it otherwise. It has been tried over and over 
again. Of course, during rate wars of the past, where one road has gone to 
cutting rates, the other road was bound to meet it, because they could not go out 
of business. 

Mr. Bakkley. That is illustrated by the fare from Washington to Pittsburgh 
over the Pennsylvania and B. & O. The B. & O. makes that trip in an hour or 
two less and covers a hundred miles less of rails. It is quite a difference in 
distance, still the rates of fare must be the same, otherwise everybody would 
travel on the B. & O. and the Pennsylvania would not have any traffic between 
here and Pittsburgh. 

Mr. Scott. That is a very good illustration of the fact that the short line 
makes the rate and the long line must meet the situation. 

And the Burlington road has the same situation between Chicago and St. Paul. 
We are much longer than the direct line. We not only have to meet the rate 
of the short line, but we have to approximate their time. We have to run our 
trains faster in order to get to the destination and meet that competition of 
service which you refer to. 

Mr. Graham. That follows as a matter of course that the public as repre- 
sented by the Interstate Commerce Commission have a right to say when ex- 
tensions can be built, when new roads shall be built, when connecting lines may 
be used, and so on, in order that the carriers may not acquire a lot of properties 
which by their very nature will throw the whole rate system out of plumb. 

Mr. Scott. That is obviously one principal justification for that sort of legis- 
lation, and I am not prepared to say it is not very proper legislation. 

Mr. Lea. Then follows another proposition, in some instances if not in many 
instances, that the shipping public must pay rates above the economic necessity 
for the purpose of maintaining the railroad structure? 

Mr. Scott. That is true, Mr. Lea, in the case I put. If the Union Pacific were 
the only road serving Salt Lake City and Denver, undoubtedly I think the rate 
structure there would be lower than it is to-day ; that is, if you could eliminate 

the D. &-R. G. 

Mr. Parkeb. The committee will now stand adjourned until 10 o clock to- 
morrow morning. 

(Thereupon, at 12 o'clock m., the committee adjourned to meet to-morrow, 
Thursday, June 8, 1922, at 10 o'clock a. m.) 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Thursday, June 8, 1922. 

The committee met at 10 o'clock a. m., Hon. James S. Parker (acting chair- 
man) presiding. 

STATEMENT OF MB. BBXTCE SCOTT — ^Resumed. 

Mr. Parker. Mr. Scott, you may proceed with your statement 
Mr. Scott. Mr. Chairman and gentlemen of the committee, the thread of 
my statement was interrupted a little bit yesterday by some questions from the 
committee. I had not quite concluded discussion of the ineffectiveness of the 
protection afforded by the fourteenth amendment, or the so-called confiscation 
theory, to the carriers as against adverse action by State authorities in the 
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matter of rate regulations. There are one or two points that I want to make 
very briefly on that and then I will leave the subject. I think when I was 
diverted from my discussion by the questions from the committee, which had 
to do with another matter, I was making the point that no shipper could ever 
possibly make proof of confiscation, and I endeavored to demonstrate that It 
was practically Impossible for a carrier to do it, at least, as applied to a par- 
ticular rate, and that for a shipper to do it was absolutely impossible. 

I think that is obvious, without elaboration, because the facts are not in 
the control of the shipper at all, and the great expense and difficulty involved 
would make it impossible. I wanted to tie that thought to this proposal of 
Mr. Benton eliminating the right of the carriers, as now given in section 13-3 
of the act, or the right of the carrier to file complaint. Therefore if you bring 
about the situation where the carrier can not complain and where the burden 
of making complaint and carrying the litigation through is thrown upon the 
shipper, then you require the shipper to establish confiscation, and you have 
simply a theoretical paper remedy, and the whole idea of relief from that source 
is a phantom. 

Mr. HocH. I do not quite get your point with regard to the desire to estab- 
lish confiscation. Why should a shipper want to establish confiscation? 

Mr. Scott. Of course, I made that observation with reference to the require- 
ment which was contained in your bill as originally introduced, providing that 
It was a necessary element in finding a State rate discriminatory as against 
an interstate rate. You have, of course, eliminated that provision from 
your bill. 

Mr. HocH. I understand that, but, even with that provision in, under what 
circumstances would a shipper desire to prove confiscation? 

Mr. Scott. Very likely the shipper would not desire to prove confiscation if 
he could get relief in some other way, but he is required to show confiscation, 
if you leave that in your bill, because he can not have the rates found dis- 
criminatory until that fact is established. He might not want to do it, and, 
manifestly, he would not want to assume that burden, but your bill would re- 
quire him to do so. Do I make myself clear? 

Mr. HocH. No; but, perhaps I am rather obtuse. 

Mr. Scott. No, sir; the trouble is I am not clear in my exposition of it, 

probably. 

Mr. HocH. A State rate would not be set aside unless, among other things, 
it were shown to be confiscatory. 

Mr. Scott. Noncompensatory is the language of your bill. 

Mr. HocH. Under what circumstances would a shipper desire to prove a 
State rate noncompensatory? 

Mr. Scott. Let us see what your bill proposes to do : I am assuming a case 
where a shipper believes that a given State rate is discriminatory against 
himself. He Is an interstate shipper, and he thinks a given State rate is dis- 
criminatory against him as an interstate shipper. Your bill would require him 
to establish, certainly, two things before he could get relief. He would, first, 
have to establish that the State rate was unreasonable, and, in the second 
place, he would have to establish that the State rate was noncompensatory. 
Now, in order to do that, he would have to show that the State rate was con- 
fiscatory. 

Mr. HocH. You are referring to an interstate shipper? 

Mr. Scott. Surely. 

Mr. HocH. An interstate shipper complaining that a State rate is too low. 

Mr! Scott Surely ; because that is the way in which all of those complaints 
arise. They arise from interstate shippers who state that the lower State rate 
is discriminatory against them as engaged in interstate commerce or against a 
locality engaged in Interstate commerce or against Interstate commerce itself. 
Do I make myself plain? 

Mr. HocH. Yes. . ^^ ^ 

Mr HuDDLESTON. I Understand from some of your expressions that your 
criticism is based upon the ground that the bill, as written, assumes that only 
the carrier will complain against a State rate? 

Mr Scott That is the practical effect of it, because only the carrier can ever 
iret UD and uudertr.ke to prove confiscation. I have been trying to demonstrate 
here for several «!ays that it is a mighty difficult job for the carrier, and that 
it is absolutely impossible for the shipper. One other thought about this con- 
fiscation theory 
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Mr. HuDDLESTON (interposing). One moment, if you please. A State rate 
being too higli, it could not be set aside under this bill without proof that It 
was noncompensatory? 

Mr. Scott. That is true. 

Mr. HuDDLESTON. So that what I said a moment ago seems to be pertinent — 
that is, that the bill is written upon the assumption that no interest, other than 
the carrier, will ever seek to set aside a State rate. 

Mr. ScoTT. The trouble is that when you take Mr. Benton's proposal, he elimi- 
nates the right of the carrier to tile complaint, which he can do now und«r 
section 13-3 of the commerce act. He leaves that out of his amendment, and, 
therefore, leaves the carrier without that procedure or remedy at all. 

Mr. HUDDLESTON. As I understand it, a State rate can not be set aside unless 
it is noncompensatory. 

Mr. Scott. Or unreasonable. 

Mr. HUDDLESTON. Which would mean that if the State rate is unreasonably 
high — yields too great a return — so that even the intrastate shipper is in- 
jured by it, he will never be able to set it aside because he can not make the 
proof 

Mr. Scott (interposing). The intrastate shipper would not complain upon 
the ground that it was a discrimination against interstate commerce. The in- 
terstate shipper would complain where it happened to be a discrimination 
against interstate commerce. That is the case in which he would complain — 
that is, that the intrastate rate was an interference with interstate commerce. 

Now, one other thought: As a practical proposition, the confiscation theory 
is not an effective remedy at all, either as to the whole State-wide schedule 
of rates, or as to single individual rates which are attempted to be proved con- 
fiscatory, unless all of the carriers engaged in the traffic can make the proof. 
Now, that follows necessarily from what I said yesterday about the fact that 
when you get Government regulation of a utility, such as a common carrier, yon 
inevitably get a monopoly. You can not disassociate the two things. The idea 
that you will have competition and regulation together has been exploded for 
years. It does not work out at all in practice. As I said yesterday, the com- 
missions have no authority to prescribe different rates— that is, they do pre- 
scribe one rate for the Burlington and another rate for the North Western as 
between the same points, but they have authority to fix minimum rates, and 
minimum rates as well now, applying to all of the carriers. In other words, 
there must be uniformity. That was the idea I discussed yesterday. 

If the commission did not fix uniform rates, inevitably, as a result of eco- 
nomic laws, the rates would go to a common level, because, otherwise, all the 
business would go to the lines that had the lower rate, and the other lines 
would have to go out of business. That is something we can not conceive of in 
railroading. Therefore I make the point that, in order to make this confisca- 
tion remedy effective, all the carriers must establish the fact that the rates are 
confiscatory. That was practically demonstrated in the Minnesota and Mis- 
souri rate cases, both of which are reported in the Two hundred and thirtieth 
United States reports. I will not stop to read from those cases at all, but yon 
will recall that the Supreme Court found in the Minnesota Rate <»ase, re- 
ported in the Two hundred and thirtieth United States, that the Northern 
Pacific and the Great Northern Railroad did not prove that the State rates 
were confiscatory, but it found that some of the weaker lines had established 
the fact of confiscation. Likewise, in the Missouri Rate case, reported in the 
same volume, the court found that large lines in Missouri, like the Burlington. 
Santa Fe, Rock Island, and Frisco, had not established the fact that the State 
rates were confiscatory, but it found that some of the weaker lines had estal>- 
lished the fact that the State rates were confiscatory. As to those weak lines, 
there was this result, in both the Missouri and Minnesota rate cases : The weak 
lines secured decrees of confiscation, but they could not take advantage of them 
by going up to a higher schedule of rates, because of the competition of those 
stronger lines which had failed to establish the fact of confiscation, and which 
therefore had to keep their rates on the lower level. Therefore, the weak lines 
theoretically secured belief in equity and obtained decrees finding confiscation, 
but they were obliged to waive any benefit under those decrees as a matter of 
economic necessity, because, in meeting the competition of the strong lines, they 
could not take advantage of the decree and charge the higher rates, 

Mr. Mapes. I want to ask Mr. Scott a question, if it does not interrupt his 
statement. Referring to your statement regarding the difficulty of proving the 
reasonableness of a rate, it seems to me it would necessarily follow that it 
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^would be difficult to prove whether an Individual rate was going to produce its 
lair share of the so-called adequate return on the property of the carrier. 

Mr. Scott. There is a difficulty — ^there is no question about that. There is 
difficulty in all those cases. 

Mr. Mapes. Having that in mind, what latitude, under the decisions of the 
court in those recent cases, is given to the State commissions in fixing rates on 
strictly local business that in no way discriminate against interstate business, 
keeping in mind the language of the decision, that the rates must be on a gen- 
eral level with the rates fixed by the Interstate Commerce Commission? Sup- 
pose the State of Illinois, or the commission of the State of Illinois, fixed the 
rate on a purely local shipment of freight that in no way affected interstate 
corameroe, except in so far as the adequate return provision of the act is con- 
cerned, how much latitude would the State commission have? 

Mr. Scott. I can best answer that, probably, by giving you one or two prac- 
tical illustrations of what the commission has actually done. I always lilie to 
fall back on what the courts and the commission have done, rather than to give 
my own private personal views. In the Indiana case, for example, the com- 
mission did not disturb the coal rates in Indiana within a radius, as I recall, 
of 30 miles of Indianapolis. That is to say, they found that the failure to 
increase the rates, or to bring them up to the interstate level, did not amount 
to this substantial discrimination — I do not recall the exact words that they 
used, but they found that the failure to bring up the rates was not such a dis- 
crimination against interstate commerce as to warrant the commsision in find- 
ing them to be discriminatory, and they left them undisturbed. I will give you 
one other illustration of what they actually did, and this was before the trans- 
portation act was ever passed at all. 

That was a supplemental order in the Shreveport case, reported in 64 I. C. C. 
page 244, relative to sand and gravel rates between certain points in Texas. 
That was the case of the Railroad Commission of Louisiana v. the Aransas 
Harbor Terminal Railroad Co., reported in 64 I. C. C, page 248. This is one 
of the last supplemental orders in the Shreveport case. They got into a 
squabble down there about sand and gravel rates from some points in Texas 
to Fort Worth, Tex. It was a short haul, and these sand and gravel rates were 
purely local rates in the State of Texas. They had been ordered, in the,Bhreve^' 
port case, by the Interstate Commerce Commission to be increased to the in- 
terstate level. The carriers, shippers, and everybody concerned came in be- 
fore the commission. The contention was between the Hart Spur rate to Fort 
Worth and the Bonner Spur rate to Forth Worth. Those two little local points 
were shipping sand and gravel into Fort Worth. Everybody came in and said 
to the commission that those rates were not properly related. The Hart Spur 
rate, as I recall, was discriminatory as against the Bonner Spur rate. The Inter- 
state Commerce Commission looked into the situation and found that, as a 
matter of fact, those rates were not so related to Interstate commerce that it 
was necessary for the Interstate Commerce Commission to retain jurisdiction 
over them at all. On page 250 of the report the commission said this : 

•• It iff not shown that any undue prejudice to Shreveport would or could re- 
sult from excepting the Hart Spur rate from these sections of the order under 
the circumstances of this case. The undue prejudice complained of is wholly 
in respect of intrastate traffic to Fort Worth from Hart Spur and Bonner Spur, 
respectively, and thus not within our jurisdiction. The remedy for such un- 
due prejudice, if it exists, lies with the State authority." 

They entered an order excepting those rates from their discriminatory order, 
restoring the authority of the State commission. 

Mr. Mapes. Was that before the passage of the transportation act? 

Mr. Scott. Yes, sir ; before the passage of the transportation act. 

Mr. Mates. What I was trying to get at was this 

Mr. Scott (interposing). No, sir; I am wrong in saying that the decision was 
actually rendered before the passage of the transportation act, but it was not 
made upon the basis of the transportation act. 

Mr. Mapes. Is it your understanding of the transportation act, as interpreted 
by the courts, that it does not take jurisdiction from the State commission to 
fix rates on strictly local business that does not in any way interfere with inter- 
state commerce business, except in so far as such rates may affect the adequate 
return provision of the transportation act ? 

Mr. Scott. Of course, you still have left the prohibition of the Shreveport 
doctrine. 

Mr. Mapes. I said where the rate in no way affected interstate commerce or 
discriminated against interstate conimerce. 
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Mr. Scott. Yes, sir. Perhaps I have not answered you. The point I am 
trying to make is this : The Interstate Commerce Commission, in the last analy- 
sis, must determine whether this action of the State amounts to a substantial 
interference with interstate commerce, and that is a question of fact that I 
tried to illustrate by those two concrete cases, showing how they have actually 
dealt with that situation. Each independent case, of course, raises its own 
questions of fact, and the commission must determine those questions. Of 
course, as my associate, Mr. Thom, suggests, discrimination must be proved 
before the Interstate Commerce Commission takes jurisdiction at all. 

Mr. Mapes. For the purposes of my question, I will eliminate discrimination, 
and I will take those cases where there is concededly no discrimination against 
interstate commerce. 

Mr. Scott. Then the Interstate Commerce Commission has nothing to do with 
the State rates at all. 

Mr. Mapes. Unless it finds that it is a discrimination, so far as the adequate 
return provision is concerned? 

Mr. Scott. I have not made myself clear. 

Mr. Mapes. I do not mean to say that you have not made yourself clear. 
Perhaps I have not made myself clear. I mean where there is no discrimina- 
tion against interstate commerce, but where the rate does not produce an ade- 
quate return. 

Mr. Scott. That is what we call revenue discrimination. 

Mr. Mapes. Yes; revenue discrimination. Now, have the State commissions 
that jurisdiction to-day, notwithstanding the transportation act, as interpreted 
by the courts? 

Mr. Scott. Let me make one correction: In the first place, I have not made 
myself at all clear if I am understood as contending here that it is impossible 
to establish the reasonableness of either a State or interstate rate. My argu- 
ment has been directed toward the difficulty of proving confiscation in indi- 
vidual rates. It would be absurd for me to sit here before the committee and 
say that you could not prove the reasonableness of the State rate or interstate 
rate, because that is what they are all engaged in every day. My argument has 
not been directed toward the diflaculty of proving the reasonableness of a rate, 
but lovvv^rd the difficulty of proving the confiscatory character of a rate. 

When you come to the question of whether the rate on any given commodity, 
or whether a given commodity through its rate, contributes Its fair proportion 
of the revenues of the carrier, you have not got thig question of discrimination 
nor of confiscation, but you have got a question of fact, which, like all of these 
questions, of course, is not easy. They are all complicated and difficult, but 
they are questions that lie within the flexible judgment of the commission, as 
the court has decided. The commission may determine whether, if you please, 
with a rate of $4 on coal and a rate of $40 on silk, the coal traffic is paying 
its fair proportion of the burden of transportation, or whether those rates are 
related. Now, as you know, the commission does get at those things approxi- 
mately, but, like these other problems, they can not be solved by the commis- 
sion with mathematical accuracy, and they can not sit down and dogmatically 
say that $4 is the right rate on coal and $40 the right rate on silk, but they 
are an expert tribunal, or they are expert In these matters. They have to 
consider these things, and determine, as a question of fact, whether or not a 
given rate^oes contribute its fair proportion to the carriers' revenue. 

Mr. Mapes. Going back to the statement you made yesterday with regard 
to the procedure followed in fixing the freight rate on a given commodity, where 
the commission takes into consideration business conditions, etc., in fixing the 
rate, if there is nothing in the State rate that discriminates against the revenue 
provision of the commerce act, or against interstate commerce, how is the In- 
terstate Commerce Commission going to substitute its judgment for the judg- 
ment of the State commission, unless It is a pretty clear case? 

Mr. Scott. I do not think it ought to be substituted, and I do not think that 
is ever done unless it is a pretty clear case. There has been a lot of miscon- 
struction created in the discussion of the activities of the Interstate Commerce 
Commission. It seems a strange thing to me that before a Federal tribunal of 
any kind it should be necessary to defend the motives or to defend tlie ability 
or character of a great Federal agency like the Interstate Commerce Commis- 
sion, in comparison with agencies like the State railroad commissions. I do not 
know why the same presumptions, at least, do not attach to the acts of the 
Interstate Commerce Commission. I think that an investigation of the reports 
of the Interstate Commerce Commission will show, in comparison with the 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 737 

reports of any of the State commissions, that its investigations are thorough, 
Impartial, and judicial, and that there should go along with them those pre- 
sumptions. Very many things that have been said in this record would give the 
idea that the interstate commerce commissioners were a set of tyrants, who sit 
over there reaching out in the air to grab or usurp jurisdiction. 

If you gentlemen will take the trouble to read 'the reports in these cases 
you will find in every one of them that, instead of the action being arbitrary, 
it is well and thoroughly considered and based upon the facts stated in the 
record. I point out the fact that, in spite of all this howling about the orders, 
and in spite of all this criticism, there has never been an effort that I know 
of in the courts to have them set aside by anybody upon any such ground that 
has ever succeeded at all. They have filed some suits of that kind, but they 
have not gotten very far. 

Mr. Mapes. The thing that occurred to me — and one of the purposes of my 
question was to ascertain that point — ^was whether or not, under your interpre- 
tation of this law and of the effect of some of its terms, the State commission 
did not have more jurisdiction than they thought they had when these hearings 
started? 

Mr. Scott. There is no shadow of doubt about that, and it is demonstrated 
in what has been done within the last few days. I think I have mentioned 
before that five of those States, since the Wisconsin decision, have come in- 
and brought their rates up to the interstate level. That has been done, for 
instance, by Nebraska, Illinois, Missouri, Kansas, and Indiana, and they have 
complete control of their rates. I say complete control, but in the case of 
Nebraska and Illinois there are some details in regard to the injunctions yet 
to be arranged. But in Kansas they have had control, and they have had 
control in aU of the States that have made those advances, as. for instance, Iowa 
and Wisconsin, which have had that control all the time. I think I pointed 
out in the early stage of my statement that Mr. Jackson, the chairman of 
the Wisconsin commission, and also president of the national association, in 
his testimony before the Senate committee boasted of the fact that in Wisconsin 
they had made many changes in the State freight rates, and he sympathized 
with the sister State of Illinois in her terrible muddle. That was because the 
Illinois commission had not brought its rates up to the interstate level. 

Mr. Parker. They adjusted them after that? 

Mr. Scott. Yes, sir. 

Mr. Thom. I understand that Mr. Mapes has asked this question, which 
interests me very much : Suppose, for instance, you take the State of California, 
which put in rates in conformity with the general views of the Interstate Com- 
merce Commission, and thereby retained entire jurisdiction, as theretofore, 
over the State rates. Now, suppose the California commission saw fit to reduce 
a single rate between San Francisco and Los Angeles. In order for the 
Interstate Commerce Commission to have jurisdiction of that, and assuming 
that there was no discrimination, except a revenue discrimination, as Mr. 
Mapes suggested, it would take a very large measure of proof as to that Indi- 
vidual rate to prove revenue discrimination,  and, consequently, the State com- 
mission would retain a very large measure of jurisdiction over the rates under 
those circumstances. That was the thought in your mind, was it not? 

Mr. Mapes. Yes. Was that the interpretation given it by the Interstate Com- 
merce Commission? 

Mr. Thom. Undoubtedly ; that is the one that everybody has made. 

Mr. Denison. Can you state briefly just what constitutes a confiscatory rate? 

Mr. Mapes. Will you permit me to ask a question before he answers that? 

Mr. Denison. Certainly. 

Mr. Mapes. Mr. Hoch calls my attention to your statement, Mr. Thom, and 
asks if you said that the State commissions could reduce the rates? 

Mr. Thom. Yes; and if a State commission reduces a single rate, you would 
have to prove that the rate which is reduced constitutes a revenue discrimina- 
tion before the Interstate Commerce Commission would have any jurisdiction 
of it at all. 

Mr. Denison. Mr. Scott, \f you luive already answered niy question in your 
testimony, you need not do so again now. 

Mr. Scott. I have a vast amount of material on that question of what 
constitutes a confiscatory rate. 

Mr. Denison. I do not want to divert you from your argument; but if you 
can state it briefly, so I can comprehend it, I would be glad to have you do s(». 
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For instance, suppose there is a complaint upon the ground that the rate froxn 
St. Louis to Kansas City over one road is confiscatory; what does that mean? 

Mr. Scott. I will speak in general terms at first. As I understand it* it 
means that the carrier is deprived of its property In violation of the provisions 
of the fourteenth amendment to the Constitution or Its property Is taken with- 
out due process of law. That is a general statement that does not get you very 
far. Then, you are led into a long consideration of the question of whether the 
carrier is entitled only to its out-of-pocket expense or whether, In order to 
establish confiscation, it must show that it is not getting more than its out-of- 
pocket expense. 

The question arises whether it is entitled to more than its out-of-pocket cost 
•r whether it is also entitled to its overhead. Then there is the further ques- 
tion of whether it is entitled to a fair return of 6 per cent, 7 per cent, or 8 per 
cent, or whatever the fair return may be, upon the value of the property 
devoted tj the purpose. You would have to go into all of those ramifications. 
The tendency of the courts has been more and more, as the years go on, to 
allow a fair return. If it were desired, I could submit an elaborate brief on 
that subject, but I do not know that you want to burden your record with it. 
I think Mr. Taylor, of the Nebraska commission, stated it fairly in his testi- 
mony. The court started out apparently with the idea that if there was some- 
thing more than the out-of-pocket cost it was not confiscation. Then they got 
to the point where they said there should be this fair return. I am speakinj? 
now more about the case of gas and electric companies, where the question of 
fair rate of return has been gone into extensively. Six per cent was the gen- 
eral level, and then in the Lincoln Gas case, because of conditions during the 
time of the war, 8 per cent was held to be a reasonable return. I should say 
that there has not been any attempt to define it with absolute accuracy. 

In order to establish the fact that a rate is not noncompensatory — I will put 
it in the negative — there must be a showing that not only is the out-of-podket 
cost earned, and that not only. is the overhead earned, but that there is a fair 
return upon the value of the property. Now, whether that would be 6 per cent, 
7 per cent, or 8 per cent the views of the courts fiuctuate, depending upon the 
conditions. As I explained yesterday in your absence, I think, it is very diffi- 
cult, and that fact itself has made it almost impossible, or, I dare say, quite 
impossible, to establish the fact that a single rate is confiscatory unless it is in 
the case of some commodity like coal that moves in trainloads. As a matter 
of fact, it is extremely difficult to establish the fact that an entire schedule of 
rates is confiscatory. 

Mr. Denison. Has the Supreme Court yet made any precise definition of 
what constitutes a confiscatory freight rate? 

Mr. Scott. I do not know that I can refer you to a concise definition. I have 
in my brief here, however, a long collection of cases. 

Mr. Denison. The reason I ask that question is because it was prompted by 
your statement that the court had found that a rate on one road might be con- 
fiscatory, but that it might not be confiscatory on a competing road. I was 
unable to understand why the same rate would be confiscatory on one road and 
not confiscatory on another road as between the same points. 

Mr. Scott. I had reference to the Minnesota and Missouri rate cases, where 
they were considering, not the rate on a single commodity, but a whole State- 
wide schedule of rates. Those were cases where Minnesota and Missouri, by 
the action of their railroad commissions, had fixed State-wide schedules of 
rates, so that the court had before it the question of whether the whole revenue, 
of the carriers was adequate or not. In that case they found that the Great 
Northern and Northern Pacific, for instance, were earning a fair return, but 
that other roads were not earning a fair return. 

Mr. Denison. I thought you had reference to a particular rate. 

Mr. Scott. I tried to demonstrate yesterday that it would be absolutely im- 
possible' to establish the confiscatory nature of a particular rate between par- 
ticular points. I do not want to say that it would be totally impossible, because 
sometimes in the case of a commodity like coal you can do it. 

Mr. Newton. Referring to what you said about the complaints against the 
Interstate Commerce Commission, and that the same presumption should apply 
to their actions as to the actions of the State commissions, I do not think that 
anybody desires to unduly criticize the Interstate Commerce Commission, but 
there is always the tendency to take more power than may have been granted. 
I think there has been evidence submitted to the committee here that would 
warrant people in feeling that that had been the case with the Interstate Com- 
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-merce Commission. Take the Stenbenville case, for example, where the Inter- 
state Commerce Commission went into the question of electrical suburban rail- 
road rates and tied up street-railroad traflSc. The court has held that they 
•took too much power in that case and they set it aside. 

Mr. SooTT. Then in that Instance no action is necessary by way of amendment 
-of the law, because the court has corrected the situation. 

Mr. Newton. There is the thing that is not clear to me : Take the old Inter- 
.4Btate Commerce Act, with the Shreveport decision, which has been further 
elaborated and interpreted in the Illinbis case, reported in the 245 U. S. ; take 
the law as it has been interpreted by the courts in those cases as to discrimina- 
tion against persons and localities engaged in interstate commerce, and then 
the transportation act comes and makes a discrimination against interstate 
commerce as such, so that, in practical effect as applied to rates, there is an 
addition which has been made to the law by that phrase of discrimination 
jigainst interstate commerce as such. 

Mr. Scott. Mr. Newton, having in mind your question, I had intended to go 
into that in some detail. 

Mr. Newton. I did not want to divert you from your argument. 

Mr. Scott, If you will permit me, I had no intention of evading that. I have 
your thought in mind and I want to meet it. 

Mr. Newton. It has not been answered, and I am only anxious to have it 
4uiswered. 

Mr. Scott. I will answer it right now, if you insist upon it. 

Mr. Newton. I do not want to insist. 

Mr. Scott. I will not overlook It. 

Mr. Lea. I would like to ask a question in connection with Mr. Denison's 
•question : What distinction, if any, can you make as between a reasonable an^ 
a nonconfiscatory rate? 

Mr. Scott. I dealt with that question the other day, I think, probably in 
your absence, by citations from the decisions of the commission. I gave a 
Station from the decision of the commission in the Shreveport case, and it 
is in my testimony of an earlier day. In the 48 I. C. C. there is a very neat 
juiswer, to my mind, to that question. There is a statement at the top of page 
368 that I think answers your question better than I could answer it. I will 
read it: 

" It does not at all follow that a rate which just misses being confiscatory is 
n just and reasonable rate." 

Then they cite the case of Dimmitt-Caudle-Smith Live Stock Commission Co. 
^. R. R. Co. (47 I. C. C, 287, 298), etc. Then they go on to say : 

" In our special report to the Congress we said : ' The carriers have the right 
to demand at our hands, and it is our duty to approve, just and reasonable rates 
aufficient to yield fair returns upon the value of the property devoted to public 
use after necessary expenditures for wages, fuel, and supplies, reasonable ex- 
penditures for maintenance, renewals, and betterments properly chargeable to 
operating expenses, and appropriate depreciation.' " 

Tliat was before the transportation act. The point I want to make, taking 
the quotation I have read, is that it does not follow that a rate that jUst misses 
being confiscatory is a just and reasonable rate. 

Mr. Lea. Then, as between those two rates, there would be a certain latitude 
of the commiss'on with which the courts will not interfere? 

Mr. Scott. It lies within the flexible judgment of the commission, as the 
court has said. Let me undertake just a rough answer to your question, Mr. 
Denlson. I would state it this way : I have 75 decisions here, if you had the 
time to listen to them, on this question of confiscatory rates, etc. After exam- 
ining them I might state the rule roughly. In referring to decisions, I mean 
75 decisions of the Supreme Court and of the inferior Federal courts. The 
decisions, as a rule, are quite circumspect and are not intended to go beyond 
the immediate necessities of the cases. Apparently, a rate to be reasonable, 
compensatory, or reasonably compensatory, remunerative, and nonconfiscatory 
must yield at least some profit. 

Mr. Denison. I was wondering whether or not the idea of confiscation, or 
of confiscatory rates, included the idea of any profit at all. 

Mr. Scott. I tliink it is fair to say, from this development of the law, that 
St must yield some profit, or something above the operating expenses, including 
overhead and fixed charges. What that profit shall be, whether 1 per cent, 
2 per cent, 6 per cent, or 8 per cent, seems to depend upon the facts in the 
Immediate case. That is what the Interstate Commerce Commission had in 
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inind, I think, in the quotation I read to Mr. Lea, where they said that it does 
not follow that a rate that just misses being confiscatory is a just and reason- 
able rate. The court would say, "We will not meddle with this," but the 
commission might say it was not a reasonable rate. 

Mr. Denison. A freight rate that yields above the actual out-of-pocket cost 
goes into the realm of profit, and the question then will arise whether or not 
•the profit itself is reasonable? 

Mr. Scott. Whether it is adequate or not ; yes, sir. I have quite an elaborate 
brief on that, with a large collection of cases. 

I will conclude my discussion of that phase of the matter with one observa- 
tion: The Supreme Court in the Milwaukee Leader case a year or two ago, 
dealing with the question of the freedom of the press, used a phrase that I 
am very fond of quoting, because I think there is a lot of common sense 
in it. Mr. Justice Clark used this expression: He said that ** Government 
is a practical institution for the practical administration of public affairs.*' 
I lay particular stress on those words, that the Government is a practical 
institution for the practical administration of public affairs. You can not 
write into this law a provision that is practical requiring a rate to be found 
confiscatory before it is adjudged discriminatory. You can not make such a 
requirement and have it work out practically. The commission said in the 
New York and Illinois discrimination cases that they were dealing with a 
practical problem, and that they must deal with it as practical men. If -you 
set up here theoretical legal requirements that are not practical, the whole 
scheme will break down. 

There is one other proviso of the Hoch bill that I want to comment on. 
That is the last proviso of the bill, and I have not yet read it to the committee. 
I want to direct your attention to it, because I think it is very important. It 
reads as follows: 

^^And provided further, That no order of the commission heretofore made 
prescribing any rate, fare, charge, classification, regulation, or practice in 
intrastate commerce shall be of any effect after the expiration of a period of 
ninety days from the passage of this act, but the commission within such 
period, upon consideration of the record in any proceeding wherein any such 
order has been made and without further hearing may, within the limits of 
the power granted by said section 13, as amended by this act, make a new 
report and such new order as may be justified by the facts found therein 
and supported by said record." 

Now, of course, the effect of that proviso is to wipe off the books of the 
Interstate Commerce Commission all of those discrimination orders in the 
Passenger Fares cases, where the State commissions are held down to the 2-cent 
statutory fare laws. The only limitation upon it is that the commission may, 
within the limits of the power granted by section 13, as amended, "Make a 
new report and such new order as may be justified by the facts found therein," 
etc. Therefore the Hoch bill, as it stands now, would require the commission, 
in order to again reestablish those passenger fare discrimination orders — 
and the s^me thing applies to freight discrimination orders — to make this new 
investigation, and to test them out by the test imposed in the act, namely, by 
the competent evidence test, which I have iindertaken to demonstrate is not 
workable, to find that the State rate is not reasonable and is noncompen- 
satory, which has no bearing upon the question at all. I want to say that that 
proviso in the bill needs your very serious consideration, it seems to me, as to 
its effect upon those orders. I think it would be a great mistake, even though 
the rest of the bill were adopted, to adopt that proviso. 

Mr. Hoch. I want to get' your viewpoint with reference to that proviso : Do 
you contend that this proviso applies any different principle to existing rates 
than is applied in the first part of the bill? Let me state it this way : It insures 
that no rates will permanently stand which were fixed by the setting aside of 
the intrastate rates unless they shall meet the test in the other part of the bill. 
I do not see, from your statement, that the proviso introduces any different prin- 
ciple at all. 

Mr. Scott. That is my whole objection to it. 

Mr. Hoch. If the first part is correct, then there is no reason why the same 
test should not be applied to the changes already made within a reasonable 
time. 

Mr. Scott. Of course, with all deference, I object to the test the bill lays 
down. I object particularly to the test applied to those cases already decide<l 
and in which orders have already been made, and particularly do I object to 
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it with reference to those passenger-fare situations, which are the most serious 
situations of all. 

Mr. HoCH. I was trying to find out whether you found some difference in 
principle as between the proyiso and the other part of the bill. 

Mr. Scott. No, sir ; I think the proviso applies to the earlier provisions of the 
bill as well as to those past actions, or to those cases already decided. 

Mr. Newton. Is it your contention that the Hoch bill as drawn would really 
confine the Interstate Commerce Commission, in the matter of discrimination, 
to discrimination as between interstate rates only? Is it your contention that 
the bill is susceptible to that interpretation? 

Mr. Scott. Yes, sir ; my contention is that it practically destroys the so-called 
Shreveport doctrine, and the only power with the commission would be as to 
cUscriminate between interstate rates. I think I made that statement in the 
beginning, and, at least to my own satisfaction, I have demonstrated it. 

Mr. HocH. I did not quite catch what you said. I understood you to say that 
there would be nothing left in the commission except the power over discrimi- 
nation as between interstate rates. 

Mr. Scott. I said that the test you imposed was that of competent evidence 
that the State rate was unreasonable and that the State rate was noncompen- 
4satory ; and, as I have ai ready demonstrated, I think you have practically de- 
stroyed the Shreveport doctrine and would, therefore, leave nothing in the 
Interstate Commerce Commission but control over interstate rates. 

Mr. Hoch. I did not quite understand your statement that it would leave 
nothing for the consideration of the commission but discrimination as between 
interstate rates. 

Mr. Scott. I have tried to demonstrate to you that if you pass this bill and 
put it into actual practice, that is where you will land. Theoretically, of course, 
you will not. I say that practically that is the effect, for reasons which I do 
not want to rehearse all over again. I have gone into it at great length and 
liave tried to make it plain. 

Mr. Pabk>:r. It would be, in effect, a shifting of the burden of proof, would 
it not? 

Mr. Scott. Yes, sir ; I think that is true. 

Mr. Parkek. In the first part of the bill the burden of proo^ is shifted. It 
shifts the burden and makes the Interstate Commerce Commission readjust 
^U the rates. 

Mr. Scott. Yes, sir. If I may be permitted to discuss the matter of legisla- 
tive policy, I mi^t well question the legislative wisdom or the legislative policy 
of this body or of Congress passing in review in this way upon the acts of the 
Interstate Commerce Commission. The courts were created for that purpose. 
This body may well consider future legislation and future changes in the law. 
I do not want to be disrespectful in talking to a committee of Congress about 
legislative policy, but I do venture to suggest that the courts exist for the 
purpose of judicial review, and the courts pass upon the actions of the Inter- 
state Commerce Commission. Yet this bill undertakes to review those actions 
jind to wipe them off the books. 

Mr. Parker. By the last proviso? 

Mr. Scott. Yes, sir. 

Mr. Lea. I suppose that the theory of this bill is to cure unii)rtunate or 
undesirable results from the administration of the law, and if the undesirable 
.results are already in existence, It provides a method by which they may be 
^cured. Is not that the effect of this provision ? 

Mr. Scott. That is the purpose of it. 

Mr. Lea. It would logically follow, if we desired to change a principle, or 
the practical effect of those orders, to claim that they had been made on a 
wrong principle, and it would follow that we should ask the commission to 
review them in the light of new rules that were established. 

Mr. Scott. It is a rather unusual thing, because setting aside the orders 
involves the assumption that the commission acted contrary to the provisions, 
•not only of this bill but in such a way under the existing law that its 
action was Improper and should be set aside. 

Mr. Lea. I do not take it that way* 

Mr. Scott. It is setting aside the orders. It provides ** that no order of the 
commission heretofore made prescribing any rate, fare, charge, classification, 
regulation, or practice, in intrastate commerce shall be of any effect after the 
<«cpiration of a period of 90 days from the passage of this act,'* etc. 
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Mr. Lea. That simply calls for revision, and it leaves the commission witln 
power to revise the orders and place tliem again in effect. 

Mr. Scott. How long, do you believe, it would take to conduct the investi- 
gations that are required by this act? They would be engaged for the next 
10 years in trying to find out whether rates were reasonable or compensatory. 

Mr. Lea. Unless it were done upon the record already taken. 

Mr. Merbitt. This bill sets up a new principle. 

Mr. Lea. The language of the bill is, "upon consideration of the record in* 
any proceeding wherein any such order has been made, and without further 
hearings," etc. 

Mr. Scott. Yes, sir ; without further hearing, and the first thing he requires 
in his bill, outside of his competent evidence, is finding unreasonableness of 
the State rate, upon which no evidence was put into the record because the- 
law did not require it to be put in before ; it was no test under the Shreveport 
decision or under the transportation act, and yet his bill provides without fur- 
ther hearing that they shall go- ahead and make that finding, and those fiicts 
are not in this record. 

Mr. Lea. They would have authority to conduct the further hearing if 
necessary. 

Mr. Scott. Very well. Then you provide in this language for the extended 
investigation I have talked about, and you have established the principle that 
you are going to set aside by legislative decree orders of the Interstate Com- 
merce Commission, where there is a perfectly adequate remedy in the courts 
if the orders are wrong. 

Mr. Lea. What appears to me is that this provision necessarily follows as 
the result of the other thing, if we do the other thing. 

Mr. Scott. I could not concede that, Mr. Lea. I speak now diflidently, be- 
cause I do not know much about these things, but 1 do assume that it is not 
always customary for Congress, where a law was made, to go back over all 
the orders of administrative tribunals or judgments of court under the old' 
law and set them aside because the law had been changed. 

Mr. HocH. Assuming, for the sake of argument — of course, I understand' 
you do not agree with that argument — ^but assuming that State rates had 
been set aside in conformity with a principle which was not intended by the- 
Congress in the transportation act 

Mr. Scott. The Supreme Court found to the contrary. 

Mr. HocH. Just let me make this assumption and put this question. X do 
not want to go into an argument on something aside. I will put it another 
way if it is more satisfactory to you. Assuming that the State rates have 
been set aside under a principle which Congress does not desire to see remain 
in the law, and Congress desires that State rates be set aside only in con- 
formity with a new principle or a new test. 

Now, if that be true, would you not think that if Congress is going to change 
the principle and the test there ought to be some sort of provision — if not 
this, then some other — to bring about ultimately at least a readjustment of the 
rates already in existence in conformity with the new test, if we are going to* 
do the consistent thing? 

Mr. Scott. No, sir. I undertook the other day to call your attention to 
what was done in the State of Wisconsin in connection with the passenger 
fares of the United States, where the State Legislature of Wisconsin stepped 
in after the Wisconsin commission had made extended investigation, and 
found that 2.5 cents was a reasonable rate, and said that 2 cents was reason- 
able. This is the same kind of proposition. If you are going to upset by 
legislation here every time the commission does something that you gentlemen 
think it ought not to have done, if you are going to dip in and review the 
actions of the commission, you are going absolut^y to destroy the Interstate 
Commerce Commission. 

Mr. Pabkeb. When the courts are the place to do it? 

Mr. Scott. Absolutely ; when the courts are the place to do it. 

Mr. Parker. Is not this what happened : In the proviso you just referred to* 
we are dealing with the rates as now fixed by the Interstate Commerce Com- 
mission, one by one — fixed by a new standard? 

Mr. Scott. In the future? 

Mr. Parker. In the future; that is up to them. This proviso, as I under- 
stand it, intends to make a wholesale change of every intrastate rate that waa 
made by the Interstate Commerce Commission, irrespective of whether right 
or wrong. 
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Mr. Scott. Retroactive? 

Mr. Pabker. Retroactive? 

Mr. Scott. Yes, sir; that is what it seems to me. Is there not a chance to 
get at and change every intrastate rate that is now in effect, and do that one 
by one on the merits of the case, settled on the merits of the case under this 
bill of Mr. Hoch; up to this particular proviso, I mean. Would you agree to 
that, Mr. Hoch? 

Mr. HoGH. Not at all. 

Mr. Pabker. Not in theory? 

Mr. Hoch. No ; I do not agree with you. 

Mr. Pabkeb. I can not see why, leaving the bill as it is, without the last 
proviso, that every single rate can not be taken up and dealt with by the State 
individually and on its merits. Is not that your conception of the bill up to the 
proviso? 

Mr. Hoch. Let me ask Mr. Scott a question right along that line. 

Mr. Pabkeb. All right. 

Mr. Hoch. Along the line Colonel Thom suggested a few moments ago in 
the Wisconsin case, the Supreme Court stated that the decision must not be 
construed as taking away from the State commissions the power to adjust 
the State rates upon the levels fixed by the Interstate Commerce Commission. 
Now, Colonel Thom suggested a case a moment ago where the State of Cali- 
fornia had put into effect the percentage increases provided for in the inter- 
state rates, presumably had thereby raised them to the level decided by the 
Interstate Commerce Commission, and he suggested that the State Commis- 
sion of California might now take an individual rate between Los Angeles and 
San Francisco and might reduce that rate, and before that State rate could 
be raised or set asJde by the Interstate Commerce Commission there would 
have to be proven that that particular rate did not, as a matter of fact, con- 
tribute its fair share of the revenue. 

I was very much interested in that statement, because I do not so construe — 
I may be wrong about it — ^the language of the Supreme Court in the Wisconsin 
case. It seems to me that under that language it would not be a question 
solely of whether that particular rate would contribute its fair share but a 
question of whether that rate was an adjustment upon the level fixed by the 
Interstate Commerce Commission; and it further seems to me that if that 
rate is not upon that level — and, obviously, it would not be upon that level 
when It was reduced; it would not be upon the level because it took these 
increases in order to get up on the level; and I do not understand that the 
sole test now of setting it aside would be whether it contributed its fair dhare 
of the return. 

I am frank to say that if that was the situation I would not have as much 
objection to this present situation as I now feel, because as I now understand 
the language in the Wisconsin case, any adjustment that is made can be made 
only upon the level fixed by the Interstate Commerce Commission, and I would 
not construe the reduction of that rate as being upon the level fixed by the 
Interstate Commerce Commission, and therefore I think that bears directly 
upon the suggestion made that any State commission might take it up indi- 
vidually. I do not think they have that power as a practical proposition. It 
seems to me that the Interstate Commerce Commission, having raised the whole 
structure of State rates under a certain theory, and now we are attempting to 
put into effect a different theory, holding that many of those State rates under 
a proper theory ought never to have been raised, it wouM be illogical' to say 
that while those State rates were improperly raised we must let them remain so 
in spite of the fact that we have adopted a new principle ; and I can not see any- 
thing retroactive in it, except applying a new principle to the adjustment of any 
maladjustments that might now exist — ^that is, maladjustments in the light of 
the new principle we are now trying to put Into effect. If the new principle is 
right, somehow we ought to bring about a result that would lead to adjustment 
of all existing rates ultimately, giving adequate time, in harmony with the new 
principle and the new test which we now say is the proper test and the proper 
principle. That is all I was seeking. 

Mr. MEBBirr. The suggestion of the chairman was that if the first part of 
your bill should be passed, leaving out the proviso at the end, then imder the 
new principle the State commission, under the suggestion of Mr. Thom, could 
go at the rates one by one and readjust them instead of wiping them all out 
of eslstence. 
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Mr. HocH. Let me call your attention to the fact that this bill does not set 
up any limitation on the State commission ; it is simply a limitation upon the 
Interstate Commerce Ck)mmi8Sion to change State rates. 

Mr. Pakkes. We can not do that, Mr. Hoch. The State commissions are 
imder State law, and we can not say what they shall do. 

Mr. HocH. I am not attempting to do that. But the bill, being a limitation 
upon the power of the Interstate Commerce Commission and assum'ng that 
that position, for just a moment, is correct, that there are maladjustments, 
there ought to be some way provided for curing those maladjustments that now 
exist. 

Mr. Parker. My theory was that they were cured and that the cure was given 
in the first part of your bill. 

Mr. Hoch. That is where I disagree with you. 

Mr. Parker. You may disagree with me, but that is my theory. We are find- 
ing fault with a blanket order that was made by the Interstate Commerce Com- 
mission in raising rates in its Ex parte 74. Now we are going to repeat that 
by issuing a blanket order by which one will be as bad as the other. There 
were many mistakes made in Ex parte 74, undoubtedly; there will be a great 
many if they were all wiped out. 

Mr. Scott. Mr. Chairman, Colonel Thorn will at a later stage endeavor to 
add to what I shall say now, but I will undertake, Mr. Hoch, as best I may, 
to answer the query which I think you put to him rather than to me. 

I think your difficulty, if I may say so, lies in this, that you misconceive what 
the Supreme Court means by that expression " general level of rates." I think 
that expression " general level of rates " applies to tlie whole system of rates, 
and that when we look at a carrier's rate we look at it from two points of 
view, dependent upon whether we are a carrier or a shipper. 

If we are a shipper, we are interested in the particular rate. If you are 
shipping hogs, or you are shipping corn, or coal, or what not, you, as a shipper, 
are interested in that particular rate, and you want a reasonable, nondis- 
criminatory rate, and you are entitled to such a rate under the law, and the 
carrier has got to give it to you. 

But when the carrier comes to look at its rates, it has got a different angle 
» to look at. It must look at the whole volume of its tonnage and at the return 
it is to get from that whole volume of tonnage ; and that return depends, after 
all, upon the general level of its rates. It has got to give rates on hogs, it has 
got to give rates on corn, etc., that are supposedly reasonable and nondis- 
criminatory. But the carrier looks over the whole situation and it says, ** Here 
I have got $100,000,000 of property devoted to the transportation service, and 
I am only getting a 4 per cent return out of this business, on the basis of these 
rates, and I have got to have a higher rate level in order to get that higher 
return, and I have got to go to the commission, under the law as it now is, 
and ask for a general increase in this whole level 'of rates ; a 10 or 15 or 20 
per cent increase.'* The carriers have been doing that for years. The trans- 
portation act did not precipitate that. 

I did not make at all clear here yesterday, I think, in answer to some ques- 
tions put to me by Mr. Newton, the thought that this business of increases of 
rates did not begin with the transportation act — these wholesale increases — 
and I am going into that a little later in answer to Mr. Huddleston's ques- 
tion of yesterday. But we have been doing that for years, trying to get 
the commission — ^we started that in 1903, and we have been at it ever since — 
before there was ever a transportation act to get these flat percentage increases. 

The point I am trying to make now in answer to you, Mr. Hoch, Is that 
thereby we were trying to raise this general rate level, and I think that is 
what the court meant by the statement "general level of rates.*' I do not 
think that the court meant the level of rates on coal as against corn or the 
rate on coal from Podunk to Squeedunk has any reference to the rate on cool 
between two great shipping centers and a great consuming territory. But 
they were talking about this general level of rates, which, after all, determines 
the return that the carrier is to get. Keep in mind, if you will, for the 
moment, the language of the proviso in section 15-a, paragraph 2; after 
providing for this fair return, etc., on the aggregate value and everything, the 
proviso that the commission shall have reasonable latitude to modify any par- 
ticular which it may find to be unjust or unreasonable and to prescribe differ- 
ent rates for difterent sections of the country. Now, the Congress very clearly 
had in mind when it put that proviso in 15-a that there was not to be this 
arbitrary flat 15, 20, or 30 per cent increase, whatever it was, applied atbi- 
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trarily to the whole structure of the rates and no exceptions made. The act 
Itself provided that they could make these reasonable rates. 

I would say in the case you put — I really think, Mr. Hoch, you have a mis- 
conception of what the Supreme Court meant by that, and I think it was 
perfectly allowable under the law, in the case you put, for the State com- 
mission to* make a different rate on a given commodity, where the general 
level has been increased 25 or 35 per cent. 

Mr. Hoch. Let me make a simple, concrete illustration to get at that point : 
Let us see if we can get at what the Supreme Court meant when It said 
"general level of rates." Let us assume that the commission in Oalifornia 
put in a passenger rate between certain points of 3.5 instead of 3.6 cents. Is 
it your contention that the only thing, the only conditions under which that 
3.5 cent rate could be set aside by the Interstate Commerce Commission would 
be a finding that the 3.5 cents did not contribute its fair share of the return 
of the railroads, or would the court say that that is not an adjustment upon 
the level fixed by the Interstate Commerce Commission? 

Mr. Scott. That is just the point I am trying to make on that concrete 
illustration that you put. I do not think it would follow, Mr. Hoch. that the 
Interstate Commerce Commission would find that 3.5 cent rate to be a viola- 
tion of law. They would have to look into the traffic movement, the conditions 
surrounding it. It might be found, of course, to be violative of section 3 of 
the act under the old Shreveport doctrine. 

Mr. Hoch. I am assuming there is no discrimination involving persons or 
localities. 

Mr. Scott. We will leave that out entirely. Then the consideration simply 
is whether that rate really is on such a low basis that, in the language of the 
Supreme Court, on page 9 of the pamphlet copy, it interferes with the effective 
operation of the act, which reasonably and justly requires that intrastate 
traffic shall pay a fair proportionate share of the cost of maintaining an ade- 
quate railway system. That does not say they have all got to be, rate per rate, 
on the same level at all; and I am frank to say to you that I think the car 
riers might very well have difficulty if your two proposed points are points 
where there is not a great volume of traffic, where the amount of revenue 
involved was not great — ^in convincing the Interstate Commerce Commission 
that tliey ought to interfere with that rate at all, assuming there is not 
violation 

Mr. Hoch (interposing). You are getting right at the heart of this matter of 
jurisdiction. Let me give an illustration from my own State. The contention 
in Kansas is — just to use an arbitrary figure — that a 3-cent rate in Kansas, 
which is a level State, will contribute proportionately as much, considering 
the cost of construction, the cost of maintenance and operation, to the general 
revenue of the carrier as a 5-cent rate in Colorado, which is an entirely 
mountainous State. If the only test is as to whether it contributes its share, 
I undertake to say that the State of Kansas could show that a much lower rate 
would contribute a proper share than the same rate in Colorado, and yet 
I have not heretofore heard It contended that 3.6 rate having been put into 
effect for both Kansas and Colorado, the State of Kansas has any power to 
put into effect a rate lower than 3.6; and yet I think that would logically 
follow tf your reasoning is correct. 

Mr. Scott. Mr. Hoch, if I could concede your assumption that in a situation 
of that kind there would be no violation of old section 3, discriminations 
against persons and localities, which I can not concede, of course, as a prac- 
tical proposition, but if I could concede that assumption, I could go along with 
you on the proposition that if you get more revenue out of 3 cents than out 
of 3.6 or 5 cents in Colorado, or whatever it was, you would not impinge this 
test, namely, as to whether the State of Kansas was contributing Its fair 
proportion. Of course, practically, I do not think you can get such a situation. 
Of course, you would get into those State lines and all that sort of thing — 
perhaps my associates will not agree with me. 

Rut I will go along this far: I have said this among my own people, and 
I would just as soon say it to the committee, though I do not know whether 
my associates will agree with me. But I have said that if within a given 
State the State rates on coal were unduly low and the State rates on grain 
were unduly high in comparison with the interstate rates, if you con conceive 
an adjustment of that kind, that if you came to the State asking for those 
increases and the State said, " Now, here, we are not going to give you 25 per 
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cent on all this traffic because we think our coal rates are altogether out of 
line; they are too low; and our grain rates are too high in relation to the 
State traffic. We will give you 50 per cent on coal, and we won*t give you 
but 10 or 20 per cent on grain." Personally — and always assuming that you 
do not run counter to these other prohibitions; discriminations against per- 
sons and localities ; that you do not violate that — I believe that* the State 
would have that power, and I do not believe that you and I are so far apart 
on this proposition when we come to understand one another. 

The State of Iowa is a State which as to freight rates granting the full 
measure of increase. It granted 35 per cent that was granted interstate in 
that territory. So that they had control over their freight rates. They have 
reduced the local coal rates in Iowa very markedly. 

Mr. HocH. Of course, I can not help remembering that the very thing you 
have stated was attempted, on the ground that the percentage increase of 35 
per cent would, as a matter of fact, make many State rates higher than the 
interstate rates, and it was so admitted by the Interstate Commerce Commis- 
sion that any number of such instances were found. Still, the correction 
was not permitted in the Kansas case. 

Mr. Scott. I might say I am not so familiar with the Kansas cases, but is 
not this true, that in dealing, in that? case, with those rates, they were dealing 
with them in the wholesale way, but always with this proviso, that any given 
rates could be excepted that were shown not to be related to interstate rates — 
of course, as a practical proposition the commission had to deal with a situa- 
tion en masse and in a sort of wholesale way — we all concede that; eveiy- 
body conceded that. 

You must remember that in Ex parte 74, when those increases were granted, 
they were pretty generally accepted by the shippers as well as the carriers, 
and by everybody as being very proper and fair action on the part of the com- 
mission. The unfortunate thing was that the increases came too late and the 
tide of business turned. 

I do not know that I fully answered you, and I suspect my associate is not 
going to agree wholly with what I have said. But that does state my personal 
view in regard to it, that there is nothing in the world to prevent, if you can 
get around Section 3, making these specific adjustments, as provided in Sec- 
tion 15-a (2), and that it does not follow 13 (4) and 15-a that every com- 
modity has got to be given an increase, or maintained on that level ; that when 
they are talking about the level they are talking about the whole system of 
rate and, as said by the Wisconsin Commission in its rate case — ^and I read 
that earlier in my remarks — they had foimd that, roughly speaking, the State 
rates were properly related to interstate rates; and that, therefore, if inter- 
state rates were increased 35 per cent it was only fair to Increase generally 
State rates and then to set about, as they did in Wisconsdn, to reduce specific 
rates. The carriers did not complain about that, showing acceptance of that 
interpretation of the act. 

So I think, Mr. Hoch, possibly we are not so far apart upon this if we under- 
stand the premise we are talking about 

My associate suggests that certain States did not raise all of their rates and 
were not required to. I cited the coal rate in Indiana for distances of 30 miles. 
I believe there are not very many instances. 

Mr. Newton. What would be your idea about this hypothetical case: Here 
is a State that when this order was made was of the opinion that inter- 
state rates really were lower generally than the State rates, and after looking 
over the whole situation they decided tbat instead of 25 per cent they would 
raise the rate 20 per cent; that that would bring a fair return and that the 
result would show that it did give a fair return, and that really, as a matter of 
fact, the interstate rates were lower than the State rates and the State rates 
were really too high. What is the State going to do under those circumstances? 
Mr. Scott. Always assuming, Mr. Newton, that there is no violation of the 
prohibitions of discriminations against persons and localities in section 3, I 
think the State would be justified in doing that very thing. That is what the 
State of Nebraska undertook to do. In the judgment of the Interstate Com- 
merce Commission they were not warranted in doing it, but that Is what the 
State of Nebraska undertook to do. That and the Illinois case are very inter- 
esting. Most of these cases are passenger rates. But in Nebraska the inter- 
state rates were increased 35 per cent, and we asked the Nebraska commission 
to give us 35 per cent in the State rates. It is not fair to state that as your 
hypothetical case, because they did not put it on the ground that their rates 
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^vere already higher than interstate rates, but they made a somewhat extended 
investigation, although not an entirely satisfactory one to us, of our property 
values ia the State and the return on earnings. They said, " Here you require 
only a 25 per cent increase in Nebraska in order to have Nebraska contribute 
a fair and reasonable return." So they gave us 25 per cent instead of 35 per 
cent. We convinced the Interstate Commission, not by guessing at it, but by a 
mass of evidence after hearings, that they should have brought these rates up 
to the general level of 35 per cent. But If we had not succeeded in that con- 
tention with the commission your hypothetical case would have been illustrated. 

Mr. Newton. Did you make any attempt to convince the Nebraska commis- 
sion in proceedings in which there was taking of testimony and hearings in the 
ordinary acceptation of the term? 

Mr. Scott. Oh, yes, sir. I personally participated in that hearing and con- 
ducted it for the carriers, so far as the freight rates were concerned. It is 
true, as they say, that we did not take up every individual rate in Nebraska 
and undertake to prove that such individual rate on live stock, grain, hay, or 
what not ought to be increased the full 35 per cent ; we were dealing with the thing 
en masse. We all realized that at the time — shippers, carriers, and everybody 
else — ^but we put, in the first place, into the record all of the evidence that was 
before the Interstate Commerce Commission in Ex parte 74 with regard to the 
reasons why they made these increases, and, of course, we put this largely on 
the revenue ground — there is no doubt about that at all — ^in these applications ; 
that we had to have more money, and that the States had to come through and 
give their fair proportion of that added money we had to have. 

Mr. Newton. The position of the carriers was in proportion based upon what 
they had been paying, rather than based upon what they really should have 
been paid? 

Mr. Scott. Based on the assumption, for the purpose of that proceeding, that 
the rates had been properly related in the past. That is, of course, not an abso- 
lutely correct assumption at all, but it is a workable assumption; it is an 
assumption, I think we may fairly say, of the law as the Wisconsin commission 
found it. 

After all these adjustments and readjustments, speaking roughly, you could 
assume that the two sets of rates were in the main properly related, and If 
there was the general level of all the interstate rates raised 35 per cent that 
we were then warranted in saying to the State of Nebraska, " The general level 
of your State rates shall be raised 35 per cent" 

I took the executive vice president of the Burlington road along in order that 
he might state it on his authority to the Nebraska commission that if that were 
done the carriers of Nebraska would undertake to take up with the Nebraska 
commission, one by one, any of those commodities that ought in their judgment 
to be excepted from that general level, and we would try to negotiate and work 
It out. But instead of that they made this finding that we were only entitled to 
25 per cent. 

Mr. Newton. We will assume that the order had been made and that there 
was some merit In the State's contention, and so on. This horizontal increase 
was made. Now, we will suppose there was another order, so that the inequali- 
ties at the start which would be small would increase with every horizontal in- 
crease — ^and I can not get away from the fact that this section 15a, with its em- 
phasis upon the fair aggregate return upon the value of the road, is responsible 
for an awful lot of these Inequitable rates and impossible rates — rates that de- 
stroy traffic rather than move it. 

Mr. Scott. I can not go along with you at all, Mr. Newton, on the proposition 
that 16a was responsible for that. Of course, it is perhaps idle to conjecture 
what would have happened if the state of the law had been different. But out- 
side of the fact that of course without 15a the burden would to the same 
extent have been upon the commission to initiate the rates and to see that 
the carrier got a fair return, if you had not 15a and had not the transportation 
act we would have had to have done what we did In that long series of cases in 
1910 to 1915, when we went in and said to the commission, " We are not earning 
a fair return ; give us 25 or 30 or 40 per cent ; give it to us by wholesale, with 
the proviso that we will later make any special adjustments that must be made." 
We would have had to have gone through that same performance then, except 
that we would have had to take the initiative rather than the commission, and 
perhaps In the long run the result might not have been different, so far as Ex 
parte 74 was concerned. I earnestly feel that you are Inclined to cast too much 
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odium on 15a in this connection, and that the same general result so far as the 
increases are concerned, would have been had. 

Mr. BuREOUGHS. It has been stated in a few words, if I get your idea, concern- 
ing the power of these State commissions with reference to the changes in the 
purely local intrastate rate, that power is always to be exercised subject to two 
conditions: First, any rate put into effect shall not discriminate against inter- 
state traffic in any way, and, second that any rate put into effect shall contribute 
its fair share toward the entire burden of maintaining an equitable transporta- 
tion statement? 

Mr. Scott. Yes, sir ; I think that is a fair system. 

Mr. Btjeeoughs. Those two conditions must be met in all cases. 

Mr. Scott. They must be met; yes, sir. 

Mr. Mapes. What was the practice of the State authorities before the trans- 
portation act, when increases were made by the Interstate Commerce Commis- 
sion? Was there any endeavor made to increase the State rates? 

Mr. Scott. We endeavored to get it done, Mr. Mapes. We were not very suc- 
cessful. But to understand that you have to understand that we were never 
very successful with the Interstate Commerce Commission in the old days In 
getting these general flat percentage increases. When I say " we " I am talking 
about the carriers in western territory, because it is true that in eastern terri- 
tory the carriers in some cases got increases that we in the West did not get. 

Mr. Mapes. Were those increases confined strictly to interstate traffic? 

Mr. Scott. Oh, yes; they were entirely on interstate traffic. 

Mr. Mapes. There w^as no corresponding increase in the rates on intrastate 
traffic? 

Mr. Scott. That is a pretty broad statement, and I would not want to 
make it, because it involves a knowledgs of traffic in eastern territory. Per- 
haps Judge Fletcher would know about it. 

Mr, Fletcher. In the eastern territory, after the 15 per cent advance, most 
of the State commis^ions allowed corresponding increases in the State rates. 
The State of Illinois did not, which led to a situation which I shall hope to 
explain a little later. 

Mr. Mapes. I have reference to the time before the passage of the transpor- 
tation act. 

Mr. Fletcher. I am talking about the Fifteen Per Cent case in 1917. 

Mr. Pabkeb. In the State of Wisconsin they granted the 35 per cent in- 
crease did they not? 

Mr. Scott. Oh, yes; absolutely. 

Mr. Pabkeb. Does your road run into Wisconsin? 

Mr. Scott. Oh, yes. 

Mr. Pabkeb. After they had gotten their local rates all up 35 per cent, have 
you any concrete examples of where the State conunisslon sat and lowered 
a rate from the 35 per cent? 

Mr. Scott. They lowered innumerable rates. I can not offhand give them 
to you. 

Mr. Parker. I am perfectly willing to take your statement of the facts. In 
any case where they did lower a rate below the 35 per <:ent rate that was 
fixed in the 35 per cent horizontal rate; did you carry that to the Interstate 
Commerce Commission? 

Mr. Scott, Not a single one. 

Mr. Parker. Has it been carried to the Interstate Commerce Commission 
by any State? 

Mr. Scott. I do not think there is a single instance of that. 

Mr. Parker. I wanted to see how the Interstate Commerce Commission 
treated that deal; that is what I want to see, if there was a practical case 
on record where it had been carried and had been dealt with. 

Mr. Scott. So far as my recollection goes, Mr. Chairman, the carriers have 
accepted those reductions. I do not like to make those broad statements, be- 
cause sometimes there are exceptions I overlook. 

Mr. Fletcher. May I interrupt the committee and Mr. Scott? 

Mr. Scott. Certainly. 

Mr. Fletcher. The State of Mississippi, which is the second largest state of 
the Illinois Central in point of traffic, with which I happen to be quite familiar, 
they accepted the advances which were made by reason of this Wisconsin 
decision in ihe cases you cited. Since that time they have been extraordinarily 
active in making reductions of rates, and one whole body of rates in that 
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State has lately been re<liioe(1. They have chnngerl from the Mississippi classi-' 
tication to the southern classi fication and they have reduced every class rate 
in the State of Mississippi. They wrote a very elaborate and carefully pre- 
pared opinion on that in which they have pointed out that they do this for the 
purpose of correcting inequalities and getting a better scale than they had 
before and one that they could operate under. 

Mr. Pabker. That is in Mississippi? 

Mr. Fletcher. That is in Mississippi. They have recently done that; and 
in reducing that class-rate scale they have tried, so they say, to correct some 
inequalities which existed before and some discrimination against interstate 
commerce which existed before; and they also state that the new scales will 
yield to the carriers substantially the same amount as the old scale. 

I am not prepared to state that the carriers will or will not accept that 
scale of rates without contest, but I do undertake to say that if the prediction of 
the Mississippi commission is correct that they have by the adoption of this 
new scale created a discrimination between persons and localities, and if they 
are correct in saying that the new scale of class rates, which is entirely differ- 
ent from the old, does produce substantially the same earning as the old, that 
Uie carriers will have no purpose in carrying the thing further and will have 
no power to carry it further. 

Mr, Scott. You accord with my view. 

Mr. Denison. That would be a pretty good illustration of adjusting the rates 
on the general level? 

Mr. Fletcher. I know of none better, Mr. Denison, and that is why I under- 
took the liberty of interjecting at this point. 

Mr. Newton. I am wondering if it would not be very well to have a report 
of the Mississippi commission inserted in the record of our hearings. 

Mr. Scott. We will undertake to do that. 

(The report of the Mississippi Railroad Commission referred to was subse- 
quently furnished by Mr. Scott and is here printed in full, as follows:) 

Class Rates in Mississippi. 

Greenwood Chamber of Commerce et al., complainants, v. Illinois Central 
Railroad Co. et al., defendants, docket No. 5195. 

Appearances : 

Complainants — ^B. F. Martin, attorney for Greenwood Chamber of Commerce, 
Greenwood, Miss. ; Yazoo City Commercial Club, Yazoo City, Miss. ; Green- 
ville Chamber of Commerce, Greenville, Miss. ; Natchez Chamber of Commerce, 
Natchez, Miss. ; Lexington Board of Trade, Lexington, Miss. ; W. G. Baker, 
Winona, Miss. ; Winona Wholesale Grocery Co., Winona, Miss. ; J. L. Walker 
& Co., Columbus, Miss. ; Grenada Grocery Co., Grenada, Miss. ; Reeves Grocery 
Co., Tupelo, Miss.; Humphreys County Grocery Co., Belzoni, Miss.; Madison 
County Chamber of Commerce, Canton, Miss. ; Chamber of Commerce, Clarks- 
dale, Miss. 

Interveners — C. W. Hayward, Meridian Traffic Bureau, Meridian, Miss. ; 
T. P. Goodwin, Mississippi Cotton Seed Ci-ushers Association; R. G. Cobb, 
Mobile Chamber of Commerce, Mobile, Ala. ; Edgar Moulton, New Orleans Joint 
Traffic Bureau, New Orleans, La., and Baton Rouge Chamber of Commerce, 
Baton Rouge, La. ; T. S. Jackson and P. D. J(mes, Hattiesburg Chamber of 
Commerce, Hattiesburg, Miss. ; W. D. Hannah, Hannah Distributing Co., Jack- 
son, Miss. ; Frank H. Andrews, Vicksburg Board of Trade, Vicksburg, Miss. 

Defendants — ^A. P. Humberg, W. S. Horton, R. V. Fletcher, C. L. Burch, J. L. 
Sheppard, J. F. Dart, A. F. Cox, Wells, May, and Sanders, Illinois Central 
and Yazoo & Mississippi Valley Railroad Cos., and other carriers; Walter 
Shipley, W. H. Crumley, W. W. Mlddleton, W. N. McGehee, Southern Railway 
Co., Mobile & Ohio Railroad Co., and Columbus & Greenville Railroad Co.; 
H. R. Wilson, Mississippi Central Railroad Co.; J. N. Flowers, E. W. Richie, 
Gulf, Mobile & Northern Railroad Co. ; T. D. Geoghegan, Meridian & Memphis 
Railway Co. ; R. E. Buchanan, St. Louls-San Francisco Railway Co. ; J. C. 
Whiteford, Fernwood, Columbia & Gulf Railroad Co.; G. H. Reeves, Natchez, 
Columbia & Mobile Railroad Co. ; H. P. Moseley, Liberty-White Railroad Co. ; 
A. J. Chapman, H. J. Niemann, Alabama & Vicksburg Railway Co.; W. T. 
Boardman, New Orleans Great Northern Railway Co. 

By complaint filed November 30, 1920, by the commercial organizations of 
Greenwood, Yazoo City, Clarksdale, Greenville, and Natchez, it is alleged that 
the class rates applicable over all lines "within the State of Mississippi are 
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unreasonable and unjustly discriminatory against Mississippi shippers; that 
there is no uniformity in the relationship of one class to another class; that 
due to application of the Mississippi State classification to Mississippi State 
traffic and the application of the southern classification to interstate traffic into 
and out of Mississippi, complaints have arisen from shippers outside the State 
and that the continuance of the Mississippi classification has been condemned 
in a tentative report of an examiner of the Interstate Commerce Commission, 
docket 9332, Memphis Freight Bureau v. Illinois Central; that the cancella- 
tion of the State classification and substitution of the southern without at the 
same time making a proper revision of the class scales would result in xadlcal 
advances m Mississippi State rates and the commission Is asked to make full 
investigation ot the entire class rate situation within Mississippi and to pre- 
scribe a fair, reasonable, and uniform scale of class rates for application in 
Mississippi subject to the southern classification and exceptions in lieu of the 
present scales and State classification. 

The complaint was directed against all carriers operating within the State 
of Mississippi, and the case was set for hearing in Jackson, March 15, 1021. 
An invitation was extended to the Interstate Commerce Commission to have? 
its representative sit with this commission throughout the hearing of the 
case, which invitation was accepted, and Examiner W. P. Bartel, of the Inter- 
state Commerce Commission, sat with this commission throughout the entire 
hearings. 

The record in this case is quite voluminous, consisting of 1,353 pages of 
oral testimony, beside^ several hundred pages of statistical exhibits, rate 
comparisons, maps, etc., dealing exclusively with the class rates and classi- 
fications; operating and transportation conditions in Mississippi as com- 
pared with operating conditions elsewhere; financial condition of lines serv- 
ing Mississippi ; revenues and exi)enses, etc. 

Before discussing the issues involved here it seems proper to briefly ana- 
lyze the intrastate rate situation in Mississippi at the present tln\e and its 
relation to interstate rates into and out of Mississippi and the rate adjustments 
prevailing in contiguous territory. The State of Mississippi is included within 
what is generally known as southern classification territory, which com- 
prises practically all of the territory south of the Ohio-Potomac Rivers and 
east of the Mississippi. Prior to 1900 the rates within the State of Mississippi 
were subject to the southern dasslfication, but at about that time the car- 
riers revised the southern classification, bringing about very radical increases 
in many of the ratings, and the Mississippi commission declined to adopt the 
new classification for application on its State traffic. The carriers therefore 
continued the ratings of the old southern classification on Mississippi State 
traffic, and on February 10, 1909, published same as Mississippi classification 
No. 1. The current issue, No. 3, which applies on Mississippi traffic to-day, 
is far from a complete classification of articles of commerce, many such arti- 
cles that have come into use during recent years not being specifically classi- 
fied therein, and owing to many changes made in the methods of packing 
goods does not properly provide for many articles as now packed. The Stato 
classification contains ratings that are both higher and lower than the southern 
classification, but on the whole it is materially lower than the southern, which 
applies to traffic into and out of Mississippi. There is no uniformity in the 
class scales on any of the lines within Mississippi; there is no uniform per- 
centage relation of the classes one to another for similar distances, neither 
is there any uniform percentage relation of the classes for varying distances 
in the scales of any one line. There are class rates between points within 
Mississippi under the Mississippi classification that are lower than similar 
class rates from Memphis, Tenn., Birmingham, Ala., or New Orleans, La., into 
Mississippi for a similar distance; likewise there are also rates in Missis- 
sippi that are higher than those from such interstate points for similar dis- 
tances. There are specific class rates applicable between two points within 
the State that are different in percentage relation as well as in volume from 
the mileage scales. The general basis for class rates between points located on 
two different lines in Mississippi is the sum of the local rates of each line less 
10 or 15 or 20 per cent, according to distance. Rates so based are out of all 
proportion to interstate joint-line rates for similar distance from outside points 
Into Mississippi. The class scales applicable in Mississippi follow uniform rate 
of progression from lower to higher distances, but they all grade up with 
extreme rapidity from the 5-mile base rate, with the consequence that the rates 
at 25 to 75 miles are out of all proportion to the rates for greater distances. 
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The rate progression is not uniform on any of ttie lines. It bears no semblance 
to any of the standards of progression set by the Interstate Commerce Commis- 
sion in cases wherein uniform mileage scales have been prescribed. 

Under the condition just described it is impossible to harmonize in any ap- 
preciable degree the State rate structure with that of the interstate structure 
applying in and out of the State, or with that of adjoining States. This condi- 
tion affords shippers just outside the border of the State a just cause for com- 
plaint to the Interstate Commerce Commission on the ground of unjust dis- 
crimination State versus interstate rates, and the case now pending before the 
Interstate Commerce Commission, on complaint of Memphis shippers, known as 
Memphis Freight Bureau i?. Illinois Central Railroad et al. (I. C. C. docket 
9332), came as the result of the condition described. 

The tendency of rate regulation of recent years has been toward uniformity 
as nearly as possible. Only by reaching some degree of uniformity will it ever 
be possible to eliminate the constant source of complaints arising from conflict 
between the two classes of rates, State and interstate, which complaints are 
costly to shippers and carriers alike and generally result in serious rate dis- 
turbances, and until this situation is remedied there can be no stability of the 
rate structure which is so essential to business. This commission has always en- 
deavored to cooperate to the fullest extent with the Federal commission, realiz- 
ing that there are duties placed upon each, and that the best interests of the 
shippers of Mississippi could be served by such cooperation. With this end in 
view this commission took part in the Memphis Freight Bureau case and also in 
the Corinth Grocery Co. case (66 I. C. C. 320), decided February 14, 1922, and in 
numerous other proceedings wherein the rates in Mississippi were involved. 

This proceeding deals only with the class rates 1 to 6 and A to D, inclusive, and 
while the commodity rates within the State are far from uniform and are sub- 
ject to the came criticism as are the class rates, it is felt that the class rates 
should first be fixed on a proper basis, then the commodity rates be treated in 
another proceeding, so that a proper relation between the class rates and the 
commodity rates may be established. 

In view of the condition just described, we are convinced that it is the duty of 
this commission to make a complete readjustment of the class rates and classi- 
fication ratings within the State, removing, so far as we may, causes for com- 
plaints of discrimination from shippers at Memphis, New Orleans, and other 
points just outside the borders of the State and the establishment of some uni- 
form and equitable basis of class rates that will harmonize as far as possible 
with the interstate structure. Such a revision necessarily contemplates con- 
sideration of (a) the classification ratings; (&) the separation of the various 
lines into groups according to their operating, financial, traffic, and other, con- 
ditions; and (c) the establishment of uniform scales for each group, giving 
due regard to the differences in conditions as between the groups and the 
changing jbrom Mississippi to southern classification. 

MISSISSIPPI CLASSIFICATION V, SOUTHEBN. 

The Memphis Freight Bureau complaint previously mentioned, alleged that 
the application of Mississippi classification to Mississippi traffic, while the 
higher ratings of the southern were applied to Memphis traffic into Mississippi 
was unjustly discriminatory against Memphis shippers and unduly preferred 
Mississippi shippers. 

The tentative report of the examiner of the Interstate Commerce Commission 
in that case sustains that contention, and recommends that the Mississippi clas- 
sification be abolished and the southern substituted. All parties agree that on 
many articles the ratings in the Mississippi classification are lower than those 
of the southern, although there is difference of opinion as to what the difference 
in revenue would amount to on traffic moving under class rates. In an exhibit 
filed by a witness for the carriers it was shown that on a number of representa- 
tive carloads of merchandise from representative points, the actual revenue that 
would have been derived from the same shipments by application of the southern 
classification was 17 per cent greater than the revenue derived under the Missis- 
sippi classification. Witnesses for the complainants urged that the increase in 
revenue by changing from Mississippi to the southern would reach approxi- 
mately 25 per cent. Both of these figures are predicated, of course, upon con- 
tinuance of the existing scales. Whatever the exact difference may be, it seems 
certain that the southern classification is materially higher than the present 
Mississippi classification. On July 29, 1920, the Federal commission after an ex- 
haustive Investigation (Ex parte 74), granted all of the carriers operating In 
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Mississippi a flat increase of 25 per cent in their interstate rates (58 I. C. C, 
220), and upon application of the carriers to this commission a similar increase 
was granted in all intrastate rates. These increases were deemed by the Fed- 
eral commission and this commission as sufficient to meet the financial require- 
ments of the carriers under the transportation act of 1920, therefore a change 
from Mississippi classification to the southern classification without a realign- 
ment of the rates themselves would have meant a further advance in rates 
with a corresponding increase in revenues for which the carriers had shown no 
need. It would have meant also that the state traffic of Mississippi would have 
been contributing more than its proper proportion of the entire revenues of the 
southern territory, because the Interstate Commerce Commission in arriving 
at the 25 per cent general increase had given consideration to the entire 
revenues of the carriers from both State and interstate traffic. Yet to eon- 
tinu the Mississippi classification in effect means a continuation of the dis- 
crimination against which Memphis is now complaining. To illustrate, we know 
of no conditions that exist between Greenwood, Miss., and Clarksdale, Miss., that 
warrant the application by the Yazoo & Mississippi Valley Railroad of one scale 
of ratings on traffic between those points and the application of a higher scale 
of ratings on the traffic between Memphis and Clarksdale, yet that is the con- 
dition at present. The Mississippi classification applies only up to the State 
line and then gives way to the southern, which applies generally over the entire 
South. 

The southern classification has been approved by the Federal conunission for 
application on traffic governed by that body. The State rates being subject to 
one set of rules and classifications while the interstate rates are subject to an 
entirely different set makes any degree of harmony or uniformity impossible. 
Not only are the ratings in the Mississippi classification different from the 
southern in innumerable cases, but the rules for marking, packing, handling, 
etc., are different, as are also the minimum weights. Whatever discrimination 
there may be against intrastate shippers because of the interstate rates from 
Memphis, Mobile, New Orleans, etc., they provide no valid reason for a con- 
tinuation of unjust discrimination against shippers located at those points. 
It is contended by Mississippi shippers that such discrimination does exist, and 
we are convinced that such is the case. That situation must be remedied, how- 
ever, in another proceeding and before the proper tribunal. We can concern 
ourselves here only with the adoption of that fair, just, and reasonable scale 
of rates and classifications that can not be convicted under the act to regulate 
commerce of unjustly discriminating against an Interstate shipper. The 
record before us contains convincing evidence that the State classification 
should be revised. We are also convinced that approximately the same ratings 
should be applied on State traffic as has been found by the Federal com- 
mission proper for application on the interstate traffic of Mississippi. Since 
the adoption of the southern classification without at the same time realigning 
the rates applicable thereunder would produce radical increases, and since 
we are of the opinion that the present level of rates in Mississippi as a whole 
are somewhat higher than the general level prevailing in other Southern 
States where conditions are at best no more favorable, we are unwilling to 
require such change without at the same time readjusting the intrastate class 
scales to bring them more in line with rates that have been established as 
reasonable by the Federal commission for interstate application. We are, 
therefore, of the opinion and find that the Mississippi classification and its 
exceptions, applicable to all classes 1 to 6 and A to D. inclusive, attiall be 
canceled and the southern classification and excetpions thereto substituted 
therefor for application under the scales of class rates hereinafter prescribe. 

CLASS RATES. 

The State of Mississippi is peculiar in that it has no large cities that dis- 
tribute over wide territories, such as is the case wth Memphis, Birmingham, 
New Orleans, etc. There are 41 small cities in Mississippi at which wholesale 
distributing houses are located, and these dealers distribute goods almost ex- 
clusively within a radius of 100 miles. Of course, there are special lines of 
goods that are distributed from Mississippi points for greater distances, but 
from the record it appears that the average weighted movement of less-than-car- 
load shipments from the jobbing points falls within a radius of 50 miles* 
Since the distribution is for shorter distances, the shippers of Mississippi are 
more largely concerned with the rates for such distances than for the greater 
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distances. Memphis and New Orleans, for example, are large distributing cen- 
ters, and move traffic Into Mississippi for all distances up to 300 miles. Com- 
plainants contend that the present rate adjustment unduly discriminates 
against Mississippi and prefers the dealers located at New Orleans and Mem- 
phis. The carriers answer, saying there can be no unjust discrimination, be- 
cause the rates from New Orleans and Memphis into Mississippi are made 
on the same scale of rates as are the Mississippi intrastate rates. As an abstract 
proposition, it would seem that if the interstate rates and intrastate rates are 
on the same scale there could be no discrimination, but an analysis of the 
scale, together with the movement of traffic, will lead to different conclusions. 
Complainant contends that the rates for the distances up to, say, 75 miles are 
not properly related to the rates on the same scale for distances above that, 
and as a result the short-distance traffic is forced to bear a transportation bur- 
den out of all proportion to that borne by the traffic moving on the same scale 
for gresit distances. It is a principle long recognized by the Federal and 
other commissions that each class of traffic should be made as nearly as prac- 
ticable to bear its fair and just proportion of the total transportation burden. 

On the record before us, we are convinced that the mileage scales of rates ap- 
plicable on Mississippi traffic are improperly graded, and that the short-distance 
rates do not bear a proper relation to the rates for the longer distances. As illus- 
trative, the scale on the Yazoo & Mississippi Valley for first class is 31^ cents 
for 5 miles ; 61§ cents for 30 miles ; 81^ cents for 60 miles ; and 94 cents for 
100 miles, a progression of 62^ cents for 100 miles, in distance, while at 200 
miles the rate is $1.00^, at 300 miles $1.12^, and at 400 miles $1.15i. Thus we 
see that the scale increases 62^ cents for the first 100 miles but only increases 
21i cents for the next 300 miles. This illustration is typical of all of the 
scales in Mississippi. A well-established principle of rate making is that as dis- 
tance increases the volume of the rate should increase but the revenue per 
ton-mile should decrease, and with this principle we are in hearty accord. The 
rate at 400 miles Is only 23 per cent greater than the rate at 100 miles, yet the 
revenue per ton-mile at 100 miles is about three and one-half times the revenue 
per ton-mile at 400 miles. We can not adhere to the above principle to such an 
extent. 

While class scales for general application over wide territories have never 
been established by the Federal commission in southern territory, that body 
has established many specific class rates for application in that territory, and 
in some instances has prescribed mileage scales for limited application. In 
rates to and from Nashville and related iwints (61 I. C. C. 308), decided April 
12, 1921, specific class rates ranging from 90 cents for 146 miles, $1.10 at 208 
-miles, $1.15 at 296 miles, $1.50 at 400 miles were prescribed after full investiga- 
tion as reasonable for application in this same territory, such rates being ap- 
plicable over two or more lines. In the Corinth Grocery Co. case (66 I. C. O. 
320), decided February 14, 1922, a scale of mileage rates ranging from 35 cents 
at 5 miles to 69 cents first class at 60 miles was prescribed as reasonable for 
application over the Mobile & Ohio Railroad between Corinth, Miss., and Jack- 
son, Tenn. In almost every instance, the mileage scales in Mississippi for dis- 
tances up to 60 miles are higher than the rates prescribed in the Corinth case, 
while the scales above 200 miles are generally lower than the specific rates 
fixed in the Nashville case. All of these rates apply into and out of the State 
of Mississippi on interstate traffic and over the lines that are parties to the 
instant proceeding. Such rates are, of course, subject to the southern classifica- 
tion. 

The record contains a great many comparisons of the Mississippi scales with 
the scales established by the Interstate Commerce Commission for application 
under western classification. While no comparison can properly be made of 
scales of rates under the western with those under the southern classifica- 
tion as to effect upon revenues because of the widely differing conditions, com- 
parison of the rate of progression as distance increases is illuminative. The 
Federal commission has for many years past given much time to the study of 
class scales in western territory, one of the earliest cases being perhaps that 
of the Iowa State Board of Railroad Commissioners r. Arizona Eastern, de- 
cided June 18, 1913 (28 I. C. C. 193). Later came the Nebraska scale (40 
I. C. C. 201), and .still later came the so-called Shreveport scale, decided July 7, 
1916 (41 I. C. 0. 83), and still more recently the so-called Docket 9702 scale 
proscribed In the Memphis Southwestern investigation (55 I. O. 0. 515). In 
O. F. A. Class Scale case (45 I. C. C. 254), decided June 29, 1917, consideration 
was also given the rate of progression as distance Increases. While it is true 
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that none of these scales apply in sonthern territory, and the rates perhaps 
may not be compared with southern rates with helpful results, it would seem 
that the rate of progression in the first-class rates as arrived at west of the 
Mississippi and north of the Ohio by the Interstate Commerce Commission, 
after exhaustive investigations, may with some degree of fairness be compared 
with the existing rate of progression in Mississippi. This is especially true 
since the great body of the rates, that is all of the rates below first cliass, are 
subject to those percentages of class relationship found by the Interstate Com- 
merce Commission to be peculiarly fitted to the traflic in the respective terri- 
tories. An examination of these first-class scales, especially in the light of 
the scale prescribed in the Corinth case and the specific rates set in the Nash- 
ville case, convinces us that the present intrastate class scales in Mississippi 
are unreasonably high for the shorter distances and perhaps somewhat too 
low for the greater distances. There is urgent need for such a revision as 
will bring the intrastate scales more in line with the scale prescribed in the 
Corinth case and the rates set in the Nashville case. 

The present scales have been in effect in Mississippi for many years and 
their origin is not clearly set forth in the record. Complainants contend that 
the rates were made higher than ordinarily made in order to protect the inter- 
state rate adjustment at interior Mississippi points from being broken down 
by combinations on the Mississippi River. Respondents deny that this is the 
fact. The interstate rates at Mississippi River points, such as Greenville. 
Vicksburg, and Natchez, have always been on a much lower basis than the rates 
to interior points, and such rates were the subject of fourth section relief. In 
the Memphis southwestern investigation (55 I. C. C. 515) the Interstate Com- 
merce Commission withdrew this relief and required the rates to be leveled up. 
In January, 1921, a scale of class rates suggested by Examiner Pitt, of the In- 
terstate Commerce Commission, was put into effect on interstate traffic in the 
Mississippi Valley, and, effective April 1, 1922, all commodity rates into the 
Mississippi Valley were revised as a result of the order of the commission 
in I. and S. Docket 1303, so that to-day the rates on both classes and commodi- 
ties at the Mississippi River points are on the same level as the rates at the 
interior points opposite. Prior to these adjustments a reduction of the short 
distance class rates in Mississippi might have had some effect upon the inter- 
state rates by producing combinations lower ihan the through rates, but that 
situation has now entirely disappeared. There can be no. combination on 
Mississippi River that would defeat the present through rates. 

The record contains much evidence as to the relationship of the lower classes 
to first class. The present scales in Mississippi bear no semblance of uni- 
formity. The percentage relation may be one thing at 5 miles and an entirely* 
different thing at 50 miles, while the scales of another line would show an en- 
tirely different result. 

In the Nashville case the respondents proposed to revise their class scales by 
applying the following percentage relationship to their first-class rates : 



Class : 
1- 
2. 
3- 
4- 
6_ 



Per cent. 

100 

86 

76 

64 

52 



Class : 
6- 
A_ 
B- 
C- 
D- 



Per cent. 

44 

. 35 

40 

30 

. 25 



This scale is the so-called " southern standard " and was arrived at from a 
study of class scales in the South made under the directions of the Railroad 
Administration, but after pointing out its defects the Interstate Commerce 
Commission declined to adopt it and prescribed the following : 



Class: 
1- 
2- 
3- 
4- 
5- 



Per cent. 

100 

86 

76 

64 

52 



Class : 
6- 
A_ 
B_ 
C- 
D_ 



Per cent 

43 

29 

35 

27 

24 



And this scale now applies throughout the Mississippi Valley and South- 
east. We are inclined to accept the judgment of the Federal body, and the 
scales that are hereinafter prescribed will be subject to the relationship pre- 
scribed in the Nashville and Corinth cases. 
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Ck>mplainants submitted a scale of class rates beginning at 34 cents first 
<;lass for 5 miles, 72 cents at 100 miles, $1.08 at 200 miles, $1.30 at 300 miles, 
4l-44 at 400 miles, and $1.58 at 500 miles, subject to the Pitt scale percentages. 
The Illinois Central on behalf of its line and others submitted a scale be- 
ginning at 39 cents first class for 5 miles, 83 cents for 100 miles, $1.09 for 
200 miles, $1.25 for 300 miles, $1.38 for 400 miles, and $1.52 for 500 miles, 
such scale subject to the so-called southern standard scale of per cents men- 
tioned above. This scale. was not concurred in by some of the respondents, 
however. The representative of shippers at Meridian also submitted a sug- 
gested scale, slightly higher than that proposed by complainant. Prior to 
the second hearing, we caused to be prepared and submitted to all parties to 
the case other scales that were somewhat higher than either of the scales 
submitted by the shippers and materially lower than that proposed by the 
carriers and Invited constructive criticism of these scales at the second hear- 
ing. Numerous exhibits were filed by the carriers showing the earnings 
that accrued on a great number of carloads of merchandise moving under 
the present rates and classifications; the revenue on same shipments by 
applying southern classification to the present rates; the revenue that would 
accrue by applying the western classification and Shreveport scale to the 
same shipments; the revenue that would accrue by applying the southern 
<!lBsslficatlon and the complainants' scale; the revenue that would accrue by 
applying the carriers' proposed scale, and the southern classification and 
the revenue that would accrue by applying the Meridian scale under the 
southern classification. 

The carriers contend that If scales are to be made with relation to the 
western scale of progression, then the western classification and western 
scales should be applied in full. These exhibits show that by applying the 
Shreveport scale and the western classification to the actual shipments used 
the revenue would be much greater. One exhibit shows 24 cars of merchan- 
dise from various jobbing points In Mississippi, in which the total tonnage 
was 678,002 pounds, with a revenue under present rates of $1,292.70, while the 
revenue under the western classification and Shreveport scale on the same 
shipment would have been $2,187.88. By applying the present scales and 
southern classification the revenue would have been $1,594.40, or an Increase 
of 23 per cent. The complainant's scale with southern classification would 
have produced revenue of $1,132.92, or approximately 8 per cent less than at 
present. Other exhibits were filed showing the revenue that would accrue by 
application of the Meridian scale and southern classification, showing that 
the revenue would have been less than actually received under the present 
rates. The comparisons with the western scales and the revenues are far 
from convincing. Traffic moves under very materially different conditions In 
western territory. Notwithstanding the constant effort of the Interstate Com- 
merce Commission and carriers, striving for some degree of uniformity In the 
classification of freight, there has never been found any method of amalga- 
mating the southern and western. The line of demarcation between the two 
territories Is distinct. It is the Mississippi River, and notwithstanding nu- 
merous efforts of shippers west of the river to extend the southern classifica- 
tion west of the river, the Interstate Commerce Commission has consistently 
declined to do so. A notable case of this sort was the Monroe Progressive 
League case, decided many years ago. In Corinth Grocery Co. case the Mobile 
& Ohio offered this same testimony ; in fact, one of the exhibits was a copy of 
one of the exhibits of record in this case, covering 610 cars of merchandise com- 
pared under the western classification and western scales. The Interstate Com- 
merce Commission In deciding that case dismissed such evidence with the fol- 
lowing statement: 

" Such statements unaccompanied by more detailed Information as to the 
.commodities Included and the conditions of transportation are not, however, 
convincing that this Is fairly representative of the movement in the two terri- 
;torles." (66 I. C. C. 324.) 

We agree with this conclusion. In the Meridian Traffic Bureau case (60 
I. C. C. 5) the Interstate Commerce Commission prescribed a scale of class 
rates for distances up to 200 miles for application over various lines serving 
Meridian. The scale prescribed, while upon a lower level generally than the 
existing Mississippi scales, at page 23 of this report, the commission inti- 
mates that the scale is based upon an Incomplete record and should not be 
.taken as the " criterion " or guide for the establishment of scales in the South. 
It is significant, however, that the application of that scale under the southern 
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classification produces much less revenue than the present Mississippi gcafes 
under the southern classification. 

The present Mississippi scales are materially higher than the scale proposed 
by the Nashville, Chattanooga & St. Louis Railway in the Nashville Freight 
Bureau case, which was published and suspended by the commission and 
upon investigation the carriers were required to cancel SJime. That scale 
begins at 31 cents first class at 5 miles, 69 cents at 50 miles, 94 cents at 
100 miles, $1.25 at 200 miles, $1.50 at 300 miles, $1.68 at 400 miles, and 
$1.83 at 500 miles. Operating conditions on the Nashville, Chattanooga & 
St. Louis, trafiic density and financial condition are not nearly so favorable 
as with the principal lines in Mississippi. All of these facts and many 
others of record convince us that the present class rates in Mississippi are 
unreasonably high viewed as a whole even under tlie Mississippi classifica- 
tion. To substitute the southern classification ratings for the Mississippi 
would make them doubly so. We are therefore of opinion and find that the 
present class rates applicable between all points on respondents' lines in 
the State of Mississippi are, and for the future will be, unreasonable to the 
extent they exceed or may exceed the scales for the respective classes of roads 
hereinafter set forth for single and joint line application subject to the 
southern classiticatibn and its exceptions. 

Joint-line rates in Mississippi, with the exception of a comparatively few spe^ 
cific point-to-point rates, are made, as previously stated, upon the full combina- 
tion less 10, 15, or 20 per cent. This is an antiquated method of making freight 
rates and should be discarded. It has been condemned by the Interstate Com- 
merce Commission in Louisiana and in transcontinental rates. Wherever the 
Interstate Commerce Commission has established mileage scales for general 
application the rates for joint-line trafiic are generally made a slight differen- 
tial higher than the rates for single-line application. The present basis results 
in rates from Corinth, Miss., to Edwards, Miss., for example, higher than the 
rates from the Ohio River to Edwards. Many glaring cases of this sort are 
shown of record, and this commission feels its duty is to fix such rates that will 
foster rather than prohibit the free-movement traffic within the State. The 
scales hereinafter prescribed for joint-line application are based upon continu- 
ous mileage plus what we deem to be a reasonable and fair joint-line differen- 
tial and in line with . what the Interstate Commerce Commission has found 
proper in other cases. 

GROUPING OF BOADS. 

With reference to the financial strength, operating conditions, density of 
traffic, and other characteristics, there is a wide variance between the lines op- 
erating in Mississippi. Under such conditions, where competition will permit, 
we are of opinion and find that the various lines should be grouped according as 
their characteristics are approximately similar. This has been found to oper- 
ate successfully in other States, Is being done and can be done yet preserve an 
approximate degree of uniformity in rate structure by having the scales for the 
differential roads related to the scale for the standard or trunk line roads but 
a percentage or differential higher. 

The scales will all be uniform as to percentage relationship of the classes, and 
all subject to the same classification rat.nj^s. In the Meridian Traffic Bureau 
case, the Federal commission recognized the existing dilTerences in conditions 
and prescribed a scale for applicaf on on Alabama Great Southern and Southern 
Railways and a scale 10 per cent higher for application on the Mobile & Ohio. 
The Interstate Commerce Commission having fixed the scale in the Corinth case 
for application up to 60 miles on the Mobile & Ohio between Corinth and Jackson, 
Tenn., we have adopted the same scale for ajiplication on the Mobile & Ohio in 
Mississippi for the distances there involved. 

In order to give effect to this conclusion, we find that the following grouping 
of carriers into five classes, as follows, will be proper : 

Class A lines. — Illinois Central Railroad, Ynzwo & Mississippi Valley Railroad, 
St. Louis-San Francisco Railway, Louisville & Nashville Railroad, Southern 
Railway, Alabama Great Southern, New Orleans & Northeastern, Alabama & 
Vicksburg. 

Class B lines, — ^Mobile & Ohio Railroad. 

Class C lines. — Gulf, Mobile & Northern Railroad, New Orleans Great North- 
ern & Meridian & Memphis Railroad. 

Cla^s D lines. — Columbus & Greenville Railroad, Fernwood, Columbia & 
Gulf Railroad, Mississippi Central Railroad, Batesville Southwestern Railroad, 
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Class E lines. — Dekalb & Western Railroad, Natchez Columbia & Mobile Rail- 
road, Mississippi Eastern Railroad, Sardis & Delta Railroad, Alabama & Mis- 
sissippi Railroad, Jackson & Eastern Railroad, Chicora & Northwestern Rail- 
road, Pearl River Valley Railroad, Kosciusko & Southeastern Railroad, Mis- 
sissippi & Western Railroad, Oak Grove & Georgetown Railroad. 

This grouping has been decided upon after taking into consideration the 
financial condition, the traffic, revenues and exi)enses, territory served, and other 
conditions that appear of record. We believe that such a grouping will conserve 
the revenues of the weaker and short lines to the best advantage. Following 
the principle adopted by the Interstate Commerce Commission in the Meridian 
case, that the Mobile & Ohio rates should be higher than the stronger lines, such 
as the Alabama Great Southern and Southern, we find that rates for application 
on such lines as are herein classified as class A railroads should likewise be 
somewhat lower than the rates found proper for application on the Mobile & 
Ohio. 

Future experience may demonstrate the propriety of certain changes in the 
<:lassification of a given carrier, and when such cases are brought to our atten- 
tion further consideration wlH be given this matter. 

CONCLUSION. 

The changes contemplated under the findings herein and the orders herein- 
after entered to give effect to these findings will produce a complete revision of 
our State class-rate structure. It will result in both increases and reductions in 
both ratings and rates. The actual result upon the revenues of the carriers can 
not, of course, be determined except from actual experience. We believe, how- 
ever, that the net result of the revision, taken as a whole, will make compara- 
tively little change in the revenue of the carriers. The rates herein fixed in 
every instance exceed the rates prescribed by the Interstate Commerce Com- 
mission in the Nashville case for like distances, and the rates for the maximum 
distance, 400 miles, exceed the present rates between Memphis, Tenn., and New 
Orleans, La., and experience may prove that they are somewhat too high. We 
are mindful of the fact that the best interests of the shipping public and of the 
carriers as well will be served by the constant and sympathetic cooperation of 
State and Federal authorities. Each has duties placed upon it by the laws 
under which it functions. We have also in mind the general investigation of 
class rates in the southeast in Docket No. 13494, hearings in which are to begin 
in the near future. That proceeding has for its object the harmonizing of class 
rates in the South as far as practicable. It is not likely that any decision can 
be reached in that case for some months. When a decision is reached therein, 
should it be found that the class scales that are adopted for interstate applica- 
tion appear to be in serious conflict with the scales hereinafter prescribed, 
higher or lower, this commission will promptly give further consideration to this 
matter with the view of making whatever changes in the States scales that may 
be shown to be fair and proper to bring them more nearly in harmony with the 
interstate scales. 

Mr. Newton. If the States theoretically have the power, and if in theory 
they are exercising that power, and are doing it unopposed in any considerable 
number of cases, it seems to me that that is very valuable evidence before the 
committee. 

Mr. Scott. There is not a shadow of doubt about that. 

Mr. Newton. I do not recall the testimony of a single State commissioner, 
outside of Mr. Jackson, who said that that was being done. 

Mr. Scott. In the State of Iowa, and Iowa has been here complaining to this 
committee about the situation — I was going to come to that. Governor Kendall 
of Iowa made tlie statement to this committee that their rates were all tied up, 
and that rhe Iowa shippers had to come down to Washington to get relief. The 
fact of the business is, the Iowa commission gave the full 35 per cent in local 
freight rates ; it has had complete control all the time. It has reduced coal rates 
very markedly, and the carriers decided, I think, to take their medicine, al- 
ttiough they did not like It. Those rates were put away down below the general 
level of rates and yet the Governor of Iowa stated to you gentlemen that they 
had to come down here to get relief on all their rates. 

Mr. Newton. A whole lot of people have been coming to Congress for relief 
who ought either to take care of themselves or go before their own State and 
local legislative bodies. 
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Mr. Scott. Yes; they do not study their situations. 

Mr. Fletcher. In Wisconsin the other day the Wisconsin commission de- 
creased the rates on coal from the west bank Lake Michigan points to all 
interior , points of Wisconsin. It is the most one single item of traffic that 
moves intrastate in the State of Wisconsin, because Wisconsin gets most of 
its coal from the docks at Milwaukee and the other points on that side of 
Lake Michigan, as many members of this committee know ; and that reduction 
was made by the Wisconsin commission, and just the other day an interstate 
shipper of coal, located at Menominee, Mich., who felt like his business was 
somewhat imperiled by the lowering of that rate, went before the court and 
undertook to enjoin the action of the Wisconsin comm*cfi:on and to enjoin the 
action of the Wisconsin carriers to put that rate in eftect, and was very prop- 
erly notified by the court that he had no right to make any such attack upon 
the Wisconsin commission. . 

Mr. Newton. Were the roads represented? 

Mr. Fletcheb. The roads were represented as interested onlookers, but fol- 
lowed the policy of watchful waiting entirely. I come from the South, and 
therefore use that term, Mr. Chairman. [Laughter.] 

Mr. Newton. That policy proved to be rather disastrous to some people. 

Mr. Fletcher. I do not want to go into that. [Renewed laughter.] 

Mr. Scott. I want to make one qualification of the general statement I made 
that when these cases where the commission had reflueed rates increaFed by 
the Interstate Commission there had been no resort to the commission, I 
think that one case I have in mind has been called to the attention of your 
committee, namely, the minimum rate on hogs in Iowa. There has been ao 
awful lot of noise made about that minimum rate on hogs. As I recall, it was 
increased to 16,000 or 17,000 pounds undei* that order of the Interstate Com- 
merce Commission, and then the State commission reduced it to a 16,000-pound 
minimum. Complaint was made to the Interstate Commission about that 
36,000 being discrimination as against 37,000, and I do not think the Interstate 
Commission has yet decided it. That is the only case I can think of where 
the State commission having exercised this power there has been any com- 
plaint filed down here. 

Perhaps in the five minutes that remain I had best undertake to supply the 
information promised to Mr. Huddleston. 

Mr. Huddleston. I want to submit an observation with reference to a matter 
that was passed several minutes ago. I refer to your very emphatic oppo« 
sition to a horizontal reduction of rates by congressional action, or a repeal 
setting aside of Ex parte 74 in whole or in part by Congress. 

I want to submit this view to you : Congress has power to regulate interstate 
commerce under the Federal Constitution. 

Mr. Scott. Yes. 

Mr. Huddleston. As a matter of convenience Congress has appointed an 
agency, the Interstate Commerce Commission, to perform that function. Logi- 
cally that agency is Congress in action? 

Mr. Scott. That is true. 

Mr. Huddleston. An action of the agency, to wit, the Interstate Commerce 
Commission, is in logic the action of Congress. Being such and matters of 
policy being involved, it seems to me that it is entirely logical for Congress 
to set aside that action if Congress finds the action was not for the public 
welfare. It is not only within the power of Congress but is the high duty 
of Congress to set. aside that action. For that reason it seems to me that it is 
illogical to insist that an action of this congressional agency should be allowed 
to stand and Congress undertake to deal with the matter in some more direct, 
diflicult, and different way. 

Your comparison of the Interstate Commerce Commission with the courts 
seems to me not to be apt. The Interstate Commerce Commission is an agency 
of Congress. Congress has the exclusive prerogative of dealing with questions 
of policy. Courts deal with matters of law and not with questions of policy. 
Therefore, never can a court give that relief which should be given by Congress. 

Now, the argument that it will tend to impair the respect of the people 
for this congressional agency for Congress to intervene and set aside its action, 
no indication being carried by the action that the agent was unfaithful or 
unwise seems to me to be rather far-fetched. It occurs to me that the better 
policy would be for Congress to see to it that, being the superior, it should 
hold the confidence and respect of the people; and, finding that a thing which 
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is being done under its authority is not for the public welfare, should undo 
that thing as promptly and as directly as it is possible to do so. 

The matter stands in logic just as if Congress had by an act passed Ex 
parte 74 and given the increases in rates, and that being so I can not con- 
ceive how it is illogical, improper, or bad policy for Congress to set aside and 
change that act any more than it would be to repeal any other law that was 
found not to be working well for the public welfare. 

From my own point of views I must emphatically assert as a matter of 
political principle, that if rates ought to be lowered and Congress knows how 
much lower they ought to be, it is the highest duty it can perform to reduce 
the rates. In line with that I have introduced a bill restoring the rates to 
what they were when this decision, Ex parte 74, was made. 

Mr. Thom. Mr. Scott had planned to give an answer to a very important 
question asked by Mr. Huddleston and he has not gotten that. I have Judge 
Fletcher here to put upon the stand when Mr. Scott gets through, but it is 
apparent now that if Mr. Scott proceeds as ho ought to proceed to answer that 
question, that Judge Fletcher will not have an opportunity before adjourn- 
ment to-morrow afternoon to complete his testimony, and he has to leave here 
to-morrow afternaan and can not be here until Tuesday. Consequently, I am 
asking Mr. Scott to continue his presentation and answer that question, and 
I will have Judge Fletcher come back here next week. 

Mr. Parker. The committee will now adjourn until 10 o'clock to-morrow 
morning. 

(Thereupon, at 12 m. the committee adjourned to meet to-morrow, Friday, 
June 9, 1922, at 10 o'clock a. m.) 



Committee on Interstate and Foreign Commerce, 

House of Representattv^s, 

Friday, June P, 1922, 

The committee met at 10 o'clock a. m., Hon. James S. Parker (acting chair- 
man) presiding. 

STATEMENT OF MB. BBUCE SCOTT — Resumed. 

Mr. Pabkeb. Mr. Scott, you may proceed. 

Mr. Scott. Mr. Chairman and gentlemen of the committee, I will take up first 
this morning a discussion of the Sweet bill (H. R. 6861). Very much that I 
have already said in connection with my discussion of the Hoch bill will ap- 
ply to the Sweet bill, and I will endeavor not to repeat what I have already 
said. 

Mr. Mafes. You have discussed the bill introduced by Mr. Hoch very fully, 
but I would like to have you comment on that clause which provides that an 
interstate rate shall not be set aside unless it is found to be unreasonable 
" under the conditions existing in such State." 

Mr. Scott. I had intended to comment on those words, but I thought that 
perhaps what I had said in connection with my discussion of confiscation and 
the unreasonableness of rates might afford an inference, at least, of my criti- 
cism of those words. Of course, the whole theory, as I understand it, or the 
whole theory of the Hoch bill and of all similar bills, is that it imposes this 
limitation upon the power of the Interstate Commerce Commission to find 
discrimination. The whole theory, I say. is that the State standard, after all, 
must control, rather than the interstate standard, or that, at least, you must 
primarily approach the problem from the standpoint of the State, and you 
must find the State rate unreasonable. As the bill was originally worded, it 
was necessary to find that the State rate was also noncompensatory, but that 
provision has been withdrawn by Mr. Hoch. I can not say that the bill is 
illogical, when I take into consideration the fact that it is framed upon that 
theory. When you consider that it is framed upon that theory, you can 
not say that it is illo^cal in that requirement with reference to conditions ex- 
isting in the States. My proposition, however, is that if you mjike those de- 
terminations from that standard of conditions existing in the States, and make 
the reasonableness or unreasonableness of the State rate the basis, you make 
the State standard the guide to go by rather than the Federal standard, and 
then, of course, the subordinate tribunal controls the superior tribunal. 
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Mr. Mapes. Do you recognize any limitation upon the right to make a rate 
which will produce a reasonable return upon the aggregate value of the rail- 
road property, when by doing so it is necessary to fix a rate for carrying 
freight over one road that might be largely in excess of what it costs to carry 
the freight over that road, in order to make up the pool to insure a fair 
return on all the property. 

Mr. Scott. As I said the other day, long before the transportation act was 
adopted, and before section 15a was ever heard of, the Interstate Commerce 
Commission had authority to make rates with reference to groups of carriers, 
or covering the carriers in groups. That was done in the Spokane case, re- 
ported in 15 I. C. C. I will give you a specific reference to that. The Spo- 
kane case is reported in 15 I. C. C, page 320, and I call your attention to the 
language at page 399. I also call attention to the Kindel case, 15 I. C. C, 
page 555. Now, in those cases, years ago, the commission found according to 
that principle in fixing just and reasonable rates. 

Those were not discrimination cases, but those were cases where the com- 
misson, in determining what just and reasonable rates were, found that they 
must take into consideration all of the lines-. In the Kindel case they frankly 
said that they had established rates between Denver and Salt Lake City which 
were higher than they would have established if the Union Pacific was the 
only railroad serving those communities, but that they had to look the 
facts in the face, which was that the Denver and Rio Grande Railroad was 
also serving those communities, and they had to establish rates that would 
enable that road to live. It seems to me that that answers your thought. The 
same principle is recognized in the transportation act, by section 15a, and by 
the recapture provision. It was recognized that the rates had to be made 
uniform, and that recognition grew out of two things : First, that Government 
regulation always implies a monopoly, and you can not get away from that, 
and, secondly, that the operation of economic laws will bring about uniformity 
in rates. With those two things in mind, section 15a recognized that possibly 
one carrier would earn more than a fair return, and so the recapture pro- 
vision was put in, as I understand it, for the purpose of correcting or equalizing 
that situation. 

Do I answer you clearly? 

Mr. Mapes. Yes. I am asking this question, without regard to the consti- 
tutionality of the recapture provision, or of what is to be the policy of the 
roads in regard to paying over their surplus earnings to the Interstate Com- 
merce Commission. What I have in mind is whether you recognize any limita- 
tion upon that power, because, it seems to me that it is in conflict with the rule 
laid down by the courts that no shipper shall be required to pay more than 
the cost of the service, and that the railroads are, in a general way, entitled 
to be reimbursed for the cost of the service. Now, it might be necessary for 
some roads to receive a great deal more than the cost of the service to them in 
order to make up this pool. 

Mr. Scott. If you will pardon me, I do not know of any court that has ever 
held that the railroads are only entitled to receive the cost of the service. 

Mr. Mapes. Well, what the service is worth. 

Mr. Scott. Of course, that is quite a different thing. I had hoped that I 
had made it clear that under the decisions of the commission and the courts, 
long prior to the transportation act, rates might still be reasonable, and might 
be held to be reasonable as a matter of law, which were higher than would be 
necessary if only one road, for example, were serving the community, and 
if that railroad were one which, because of economy, good management, and 
that sort of thing, could render cheaper service. 

You can not get away from that proposition. You can repeal 15a if you 
want to, but you will still have that situation of railroads, in some Instances, 
earning higher returns than some other railroads on the same basis of rates. 
I am unfortunate enough to represent a railroad that is in that category, and 
which is often held up as a horrible example of how the shippers of this country 
are being robbed. The Burlington has been po'nted out, but, I am glad to 
say, not animadverted upon, here in that connection. I do not know very 
much about that, but the Union Pacific is another railroad and the Santa Pc 
is another railroad that on the same schedule of rates that their competitors 
are on seem to make more money than their competitors. I do not- know why 
it is, and I do not undertake to say. It may be suggested in some quarters 
that it is because they are better and more economically managed or more 
cheaply constructed, but, whatever it is, that is the situation. You can look 
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at Uie map and see where the Bock Island and the Burlington are competing, 
8'-de by side, as to many communities, and serving in a rough way pretty 
much the same territory. One of them is earning, I think, not unreasonable 
returns, or at least, it is not earning very much in excess of what is earned 
by the other, but whatever the difference, they are on the same general rate 
basis. You would have that despite the transportation act; you would have 
it if you repealed section 15a and the whole blooming business. 

Mr. Mapes. The decision in the Michigan case, reported in 2.50 U. S., 
recognizes tlie fact that certain parts of a complete system may not make 
adequate returns on the rate allowed, but that the road is entitled to a rate 
which will yield a proper return on its entire system taken as a whole. 

Mr. Scott. That is still recognizing the principle. 

Mr. Mapks. But» it seems to me, there might be some limitation on that 
doctrine, and I wondered what your notion about it was 

Mr. Scott. Obviously, as you say 

Mr. Mapes (interposing). First, let me say this, that the transportation act, 
in section 15a, subdivision 5, says that in order to produce this fair return on 
tlie aggi'egate value of the railroad property, some roads must receive sub- 
stantially and unreasonably in excess of a fair return. 

Mr. ScoTT. I know that section says that, but the results have not proved 
such. 

Mr. Mapes. Do you think that is constitutional or, if constitutional, that 
Congress ought to autliorize it as a matter of principle — that is, to allow a road to 
receive a return that is substantially and unreasonably in excess of a fair 
return ? 

Mr. ScoTT. I think, as I said before, that you can not fix any basis of 
rates that will not enable one road, possibly, in competition with others, to 
earn more than the others do. That seems to be inevitable. Kow, if you get 
the schedule of rates so high that one road that is a well-managed road is 
earning, we will say, to make an extreme case, a return of 15 per cent on 
its property investment — I do not mean 15 per cent dividend on the capital 
stock, which is an entirely different thing, but 15 per cent on the property 
investment, whereas 5f or 6 per cent is what the law conceives to be a fair 
return 

Mr. Johnson (interposing). I am not one of those who are under any 
misapprehension about that. 

Mr. ScoTT. Let me conclude this statement, please. As I was saying, you get 
a situation there where the suggestion may and will be made that the whole 
rate basis is too high, perhaps. Now, I am taking an extreme case. I am 
taking for illustration the case where there \s an extreme return of 15 per 
cent upon the property investment. I do not think that anyone would con- 
tend that a schedule of rates which would give a return of that sort is a 
reasonable schedule of rates, and certainly that sort of schedule of rates 
ought to be adjusted. However, this thing is* not working out in that way at 
all. No carriers in the country have been earning anything like that figure. 
There may be some small exceptions. I do not want to go into the details 
of this, because I am not sufficiently well informed upon it to discuss it, but my 
general impression is that you will find that those returns have not exceeded 
5 or 6 per cent, except in a very few cases. There may be some slight exceptional 
cases. That is not the case with my own company. The Burlington has 
not been earning In excess of 6 per cent on its property investment. Therefore, 
the question you put is really an academic one under the existing situation, 
rather than one related to the actual facts. 

I do not want to go into any discussion of the recapture provision. I would 
be here all of next week if I were to attempt that, and I do not think that it is 
germane to my contention. I must conclude my discussion of the bill to-day. 
Of course, some eminent authorities say that the recapture provision is uncon- 
stitutional, while others say that It is perfectly legal. I will say to you that, 
so far as my company is concerned, the law department has never been called 
upon to pass on the question. We have never had any occasion to pass upon It. 

Mr. Mapes. Do you not think it is unfortunate language to put in a statute? 

Mr. SooTT. I do not know. Some eminent Jurists think that it can be justified 
and that it is legal, but it is an academic question now. 

Mr. Mapes. I mean the language which says that some roads shall be allowed 
to earn substantially and unreasonably in excess of a fair return. 
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Mr. SooTT. As I liave tried to show, that grows oat of the fact that with a 
uniformity of rates we get those varying rates of return. Ton can not get 
away from them. Ton may repeal section 15a, but you will not get away from 
that 

Mr. Johnson. I want to ask yon your opinion of the recapture clause of this 
act, but, as I understand it, you do not care to give it 

Mr. Scott. To be perfectly honest with you, I do not have any opinion about 
it We have not had any occasion to examine it carefully. We know that ex- 
Justice Hughes has given an opinion upon it to the effect that it is not con- 
stitutional. It is the honest fact that we have not considered that, so for as 
our company is concerned, because we have not had any occasion to do so. Our 
law department has not investigated it. I have not given any opinion upon it, 
and I would not want to give an opinion, because if I gave one it would be 
only a matter of guesswork. We have not determined on any executive policy 
in regard to it I do not mean by that to say that we may not later on be in 
the courts contesting it. I do not know about that. 

Mr. Johnson. You said a while ago that your company has not earned over 6 
per cent 

Mr. Scott. Yes, sir ; on its property investment 

Mr. Johnson. Upon what do you base that statement? My information from 
the Interstate Commerce Commission is that it has earned 15 per cent. 

Mr. Scott. I know, and that is perfectly natural. 

Mr. Johnson. That information was given in response to my inquiry. 

Mr. Scott. Did they give you that information of the earnings based upon 
the property investment or upon the capital stock? 

Mr. Johnson. They gave it to me as the earnings of the Burlington Railroad. 

Mr. Scott. In the way of dividends? 

Mr. Johnson. I also asked if the Burlington had paid anything into the In- 
terstate Commerce Commission's oflSce to be distributed among the weaker 
roads, and they said, "No." 

Mr Scott. Yes, sir; that is correct, and the reason it has not been done is 
because the Burlington has not earned in excess of 6 per cent upon the proi>- 
erty investment, and that is the basis. Now, as to this 15 per cent return, an 
unforunate thing about the Burlington is the fact that it is a very much un- 
recapitallzed railroad. That is well recognized by all students of American 
railroads who have looked into the matter. That is something that does not 
come within my province, but it is a well-known fact. When you come to 
compare the capitalization o^ the Burlington with the capitalization of some 
other roads and much weaker roads, you will find that our capitalization is 
much less. I am not here to deal with that phase of the matter, and I am 
afraid to make a statement about it, because it may not be exactly correct, 
but, in order to clear up the situation, I will say that the capital stock of the 
Burlington is only $170,000,000, while the bonded indebtedness of the company 
Is in excess of $170,000,000. In other words, less than 50 per cent of our capital- 
ization is in the form of capital stock. Therefore, when you hear about 15 
per cent dividends that we are earning, and that sort of thing, you must keep 
in mind the fact that those are earnings upon the capital stock, and not upon 
the total capitalization, or much less upon the property investment, which i? 
the way the cost is capitalized. As you well understand, capitalization is 
made up of two items, the capital stock and the bonded Indebtedness. On the 
Burlington, I will give you the figures in round numbers. The capitalization, 
in round numbers, or the capital stock, represents $170,000,000, while the 
bonded Indebtedness, in round numbers, is $177,000,000. That makes a total 
of about $350,000,000, in round numbers. We have 10.000 miles of railroad, 
in round numbers, or 9,993 miles, to be exact However, let us say there are 
10,000 miles to make it easy, so that in a rough way we have a capitalization 
of $35,000 per mile. Now, without making any odious comparisons, if you 
will take the trouble to compare the capitalization of the Burlington with the 
capitalization of some of our weaker slsten^— I will not name them — ^you will 
find that our capitalization is much smaller than theirs. Unfortunately for 
us, our capitalization per mile of road is lower than that of any large railroad 
operating out of the city of Chicago. 

Mr. Johnson. Would you say it was undercapitalized? 

Mr. Scott. Yes, sir. 

Mr. Johnson. Why would you say that? 

Mr. Scorr. Because the property investment of the Burlington, as shown by 
the books, is probably in excess of $550,000,000. The property investment is 
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anywhere from $525,000,000 to $550,000,000. That is what the books show our 
property investment to be. Those facts are well known to people who have 
studied the situation at all, and that is what I mean when I say that we are 
undercapitalized. Now, when you hear about 15 per cent earnings by the 
Burlington, or whatever it is, you should bear in mind that that is figured 
upon the basis of this capital stock of $170,000,000, which, in round numbers, 
is only about one-third of our total property investment. When that fact is 
taken into consideration, those returns immediately dwindle down to 5 per 
cent or less — that Is, when the earnings are applied to the total property in- 
vestment. I know that there is a lot of misconception about that. 

Mr. Johnson. One of two things, then, must be true; that is, the railroad 
has earned 15 per cent or the Interstate Commerce Commission is highly in- 
competent, because they sent me that answer that they had earned 15 per cent, 
and your explanation leads us to believe that you have not earned that much. 

Mr. Scott. No, sir ; it would depend on what you figured the earnings ui)on. 
You do not get anywhere by saying that the earnings are 15 per cent unless 
you show what we earned it upon; that is, whether upon our capital stock, 
upon our total capitalization, including the capital stock and the bonds, or upon 
our property investment. That is where the difficulty comes in. Undoubtedly 
the figures that the commission gave you were correct I have not seen them, 
but I have no doubt they are correct. However, the figures they gave you were 
undoubtedly dividend figures based upon the capital stock of $170,000,000. 

Mr. Johnson. Upon what basis does the 6 per cent come to the railroad? 
Does that come upon the basis of dividends, or are they entitled to 6 per cent 
dividends? 

Mr. Scott. No, sir; it is entitled, under section 15a, to 6 per cent upon the 
fair value of all its property devoted to transportation purposes. 

Mr. Johnson. I know that is the provision of the transportation act. The 
Interstate Commerce Commission does not seem to know what it means. 

Mr. ScoTT. Evidently there has been some misconception between you and 
them as to what you wanted. I have no doubt the figures they gave you were 
accurate, and that they give the earnings as the dividend upon the capital 
stock, but not as the earnings based upon the fair value of the property 
devoted to trang^ortation purposes. I do not think that there is a shadow of 
doubt that the property investment is somewhere between $525,000,000 and 
$550,000,000, as shown by the accounts on file with the commission. If you 
will take it up with them I think they will verify that. Of course, they will 
not undertake to give you a definite figure on our property investment, because 
they are making a physical valuation of us and would not want to be pre- 
cluded. Let us say, to be conservative, that the property investment is only 
$500,000,000. 

Mr. Johnson. Let me ask you this question: Would you say, as a lawyer, 
that this Congress has the right to pass a law requiring your railroad company 
to turn into the Federal Treasury, for the benefit of weaker roads, all moneys, 
or that portion of the moneys that you have earned over and above 6 per cent ; 
or, as it is now, 5i per cent? 

Mr. Scott. As I have said, we have not given careful study to the recapture 
provision, because we have not had any occasion to do so. It is perfectly 
obvious that the argument can be made, as implied by you, that the provision 
is unconstitutional, and Mr. ex-Justice Hughes has given an opinion to th^^ 
effect. It is also perfectly obvious that just as forceful and plausible an argu^ 
ment can be made on the other side of the proposition — ^that is, that by taking 
the whole scheme together it may be operated in the interest of the entire 
country as a national system of transportation — and that there is a discretion 
in Congress, in order to bring that result about, to do exacly what was done 
in that act. What the court will say about it I do not know. 

I have no personal opinion upon it, because I have not gone deeply enough 
into it to have an opinion. I do not mean to suggest by that statement that that 
provision may not later be contested by some carriers. I do not know about 
that; but, certainly, so far as we are concerned, we have no policy in regard 
to it. We have not arrived at any policy. 

Mr. Gbaham. What is the market value of the stock of the Burlington Road 
now? 

Mr. Scott. It has no market value. 

Mr. Graham. It is not on the market? 

Mr. Scott. No, sir ; and that is why I say it has no market value. It is the 
most difficult thing in the world to get at the market value of that stock, for 
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this reason: Ninety-eight per cent, in round numbers, of the capital stock of 
the Burlington is owned by the Northern Pacific and the Great Northern com- 
panies. It is not on the market. The remaining 2 per cent is closely held, and 
it is never quoted. You never see it quoted in the stock reports for the reason 
that there is no trading in it. Therefore it is a very brave man who would 
undertake to state to you the market value of Burlington stock. There are 
some scattering sales from time to time that are not generally heard of. They 
are private sales that are not reported on the stock exchange. I do not know 
that I would from memory dare undertake to say, even approximately, what 
those figures are ; but my recollection is that there were some very small blocks 
sold for somewhere in the neighborhood of $200 or $225. 

Mr. Gbaham. As a matter of fact the stock is not on the market? 

Mr. Scott. No, sir ; it is not on the market. If I may add — ^because I do not 
want to appear as trying to conceal anything — we were up against that thing 
recently in some litigation in the State of Iowa. We were litigating some tax 
assessments, and one of the rough-and-ready methods of getting at the value of 
the carriers is to look at the market value of its stock. That is one of the rough 
methods used in arriving at a basis for taxation. 

Mr. Johnson. Is that a proper way? 

Mr. Scott. I do not think it is. 

Mr. Johnson. Will you be good enough to tell us why? 

Mr. Scorr. It seems to me that it is not a fair way, particularly with a com- 
pany like ours, because those scattered sales of stock, while they may give the 
value of small blocks of 5, 10, or 25 shares of this remaining 2 per cent of stock 
that is held outside of the owning companies, do not afford a fair criterion. 
The necessities of some people, or what some man might conceive to be his 
necessities, might lead him to put an artificial value upon it, or, on the other 
hand, some widow or orphan, who might be left with 5 or 10 shares might sell 
them at much less than their value. In other words, that does not give you 
the fair value, it seems to me, because it simply gives you an estimate, or what 
might be termed a stock-exchange estimate. It gives you, of course, an estimate 
upon the value of the property that might be used by those who are trading in 
the stock. They are not looking at it from the standard of how much of the 
property has been devoted to transportation purposes, but that is what section 
15a covers. You must get a fair return, and you must get it upon the value of 
the property that is devoted to transportation purposes. People trading on the 
stock exchange do not pay much attention to those things. 

If a man wants to buy railroad stock — and I will say that I do not loiow 
much about that, not having traded upon the stock exchange in my life — he 
looks to see how much money it has earned, how it is managed, what territory 
it serves, what dividends it has paid, what the character of the traffic is, what 
the crop conditions on the line are, etc For instance, if you take a road like 
the Burlington, the crop conditions along the line might have a lot to do witli the 
earnings. For instance, we are having a coal strike, and 40 v^r cent of our 
tonage is coal. We are not hauling coal to-day, and that has its effect upon 
our earnings. I take it that a trader upon the stock exchange looks at all of 
those things, and says, "I will give $150 or $200 per share for that stock." but 
that does not give a close approximation of what is the total value of the 
property of that company devoted to transportation purposes. Do I make that 
point clear? 

Mr. Johnson. I can see how your road has been prosperous if they have 
exercised the same good judgment in railroading that they have in employing 
counsel. 

Mr. Scott. Thank you. 

Mr. Graham. What is the dividend period with your road? Is it semiannual 

or annual? 

Mr. Scott. Usually annual, I think. I really loiow very little about that. 

Mr. Gbaham. Do you know how much dividend was paid at the last divi- 
dend period by the Burlington? 

Mr. Scott. I think I could dig it up here from my papers. Our last annual 
report was just handed me as I took the train to come down here. 

Mr. Gbaham. I thought that, perhaps, you could state offhand. 

Mr. Scott. I will be glad to supply that information in the record. 

Mr. Gbaham. I understood, in a general way, that it was about 17i per cent. 

Mr. Scott. That is a long story. I can supply the exact information for the 
record. 
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Mr, Graham. There are roads, as I understand it, where the property 
values, upon which the rates may be figured, do not equal the amount of the 
stock. 

Mr. Scott. That is true of the Burlington. 

Mr. Gbaham. No ; it is Just the other way with the Burlington. 

Mr. Scott. Yes ; that is true. I beg your pardon. I misunderstood you. 

Mr. Gbaham. WhUe your road is an example of one kind of management 
and one sort of valuation, there are many. roads jiist the opposite — that is, 
where the stock is greatly in excess of the value of the property investment. 

Mr. ScoiT. Yes, sir; and the Interstate Commerce Commission in some 
physical valuations already made has greatly reduced the valuation. That is 
to say, it has found the physical values much below the capitalization. 

Mr. Gsaham. I wonder if it would be practicable, in some way, to mal^e the 
stock capitalization correspond with the actual value of the investment, so that 
i*oad8 that have had inflated stock issues might have their stock issues reduced, 
and so that other roads in the condition of your road might have their stock is- 
sues increased, to the end that there might be some reasonable proportion between 
the stock issues and the values. If that were done the condition that we are 
now inquiring about would not exist — ^that is, the condition of having some 
roads producing immense earnings and declaring large dividends, because of 
the effect of the transportation act, and others not producing anything. Did 
you ever give that matter any consideration? 

Mr. Scott. You are now getting into the field of railroad finance, about which 
I am not qualified to speak. However, all of us know this, that there has been 
in recent years, or in the last decade, a marked tendency to increase the 
bonded indebtedness of carriers rather than the capital stock. That is illus- 
trated in the case of the Burlington. For instance, our capital stock last year 
was much less than $170,000,000. It was only $110,000,000, but we increased 
our capital stock by $60,000,000 last year under authority of the Interstate 
Commerce Commission. We capitalized that much of our invested surplus. 
You may not understand how that surplus was absorbed in the Burlington. 
That Invested surplus was plowed back into the company at the end of each 
year in the form of surplus, instead of distributing it as dividends. Instead 
of distributing as dividends, the earnings, which were good in comparison 
with other roads, we plowed them back into the company as invested surplus, 
and we never had issued stock so as to take it up in that form. Therefore, for 
a long time the stock capitalization stood at $110,000,000, and as we needed 
other immediate funds for additions and betterments, we issued bonds. The 
relation, as I have shown, between the stock and bonded indebtedness of our 
company is, In round figures, 50-50, or more nearly, 45-55. That tendency of 
increasing the bonded indebtedness and leaving the stock capitalization sta- 
tionary had been going on with many carriers, but, as I understand it, that 
has been stopped, and there is now a closer approximation of the capital stock 
to the total investment, with a smaller ratio of bonds. 

Now, as I understand it, there was a perfectly good reason for that. I do not 
know much about railroad finances, but I think all of us know that it has been 
pretty difl^cult to interest people in railroad stock investments of late years, be- 
cause of the uncertainty of earning dividends on such stocks. The man who buys 
bonds, of course, has a much more reasonable chance of getting a return on his 
Investment than the man who buys stocks. For that reason, they have been buy- 
ing bonds instead of stocks. 

Mr. Graham. If the railroad stock meant a real investment, or represented ap- 
proximately its value in property, then, it seems to me that by the operation of this 
act railroad stock would at once become stable, and almost as good on the market 
as Government bonds — that is to say, if it were really based upon values in the 
railroad. In that case there would be no watered stock. I do not know much 
about railroad finance ; I know a great deal less about it than you do, but I have 
been wondering whether there was not something wrong about a system under 
which one road paid large dividends because its stock was too small, and under 
which another road did not pay anything because its stock issue was too large. 

Mr. Merbitt. Of course, the fact that the stock issue of the railroad may be 
equal to the physical valuation does not necessarily mean that the stock of one 
road, so capitalized, is as valuable as the stock of some other road so capitalized. 
Both roads may be capitalized upon the basis of a fair property valuation, but, 
obviously, the gross earnings of one road may be $5,000 per mile, while the gross 
earnings of another road may be $50,000 per mile. There is another thing to be 
taken Into consideration, because while, under this act the rates are fixed to 
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yield approximately 5f or 6 per cent, there is no guaranty about it at all. If the 
investor gets a bond, that return is guaranteed, while in the case of the stock 
you may not get anything. 

Mr. Thom. If the committee will permit me, I will say that we will have a 
witness on the stand later who will undertake to discuss this question. Mr. Scott 
has very little time left, and he must get through today. He has some other mat- 
ters that he would like to give attention to. In that same connection, I would 
like to call Mr. Graham's attention to paragraph (b) of section 6, or subdivision 
(b) of paragraph 6, section 5, of the interstate commerce act, where an effort is 
made in the direction he is talking about. 

Mr. Pabkeb. Mr. Scott, do you wish to proceed without interruption? 

Mr. Scott. I will stand a better chance of getting through that way. 

Mr. Pabkes. Suppose you proceed without interruption until 15 minutes to 12 
o'clock. 

Mr. Scott. I do not wish to be understood as being unwilling to answer ques- 
tions. . 

Mr. Pabkeb. If you want to conclude your statement, that is the only way to 
do it, and we will proceed upon that basis. 

Mr. Scott. I had the definite intention of taking up at some time this morn- 
ing Mr. Newton's inquiry about the reasons given for retaining the prohibition 
in the act of discrimination against interstate commerce. I will not undertake 
in the limited time left me to analyze all of the provisions ot the Newton bill, 
H. R. 11774. It has many provisions that do not relate to rate making and 
some provisions which I think are objectionable, but I will confine my remarks 
to the rate-making provisions of the bill, and particularly I want to discuss, 
in answer to Mr. Newton's question, the wisdom of the provision of the bill 
which eliminates from section 13-4 of the act the prohibition of discrimination 
against interstate commerce as such. You will recall that when we discussed 
the Shreveport doctrine, we saw that the Shreveport doctrine was founded upon 
old section 3, which prohibited discrimination against persons and localities 
engaged in interstate commerce and prohibited prejudices or disadvantages as 
against particular descriptions of traffic. When section 13-4 was adopted, or 
when the act was amended by the transportation act, into section 13-4 was 
written this prohibition of discrimination against interstate commerce. As I 
understand your question, Mr. Newton, it relates to the wisdom of retaining 
or excluding that provision from the act, and I should, perhaps, address myself 
to that. 

You will recall that at an earlier stage of my statement I endeavored to 
show that the Shreveport ' doctrine, so called, under the old law worked out 
very unsatisfactorily both to the shippers and to the carriers, in that it resulted 
in these so-called crazy quilt and patchwork adjustments. I endeavored to 
show that you got only a limited area of the State involved; that you had 
to proceed as they did in the Shreveport case, in which they had nine separate 
and distinct complaints, extending over a period of nine years before the In- 
terstate Commerce Commission found it necessary to make a State-wide order 
in that case covering all of the rates in the State of Texas. They did that be- 
fore there was ever any transportation act at all or before there was any sec- 
tion 13-4 or section 15a. It did take nine years to do it. Now, why did it take 
nine years to do it? It was because, under section 3 as it had been enacted, 
the complaints had to be filed, not by the carriers at all but by the shippers 
or by industrial organizations, etc. They were usually filed by the railroad 
commissioners, as was done in the Shreveport case, where the original com- 
plaint was filed by the Railroad Commission of the State of Louisiana as a 
protection for one Louisiana city engaged in interstate commerce as against 
a home-industry protection policy adopted by Texas. That was the case where 
the State of Texas very frankly put rates upon a lower basis with the idea of 
protecting its jobbers. Other States did the same thing, and Mr. Howard EH- 
liott in his testimony read the declaration of the Iowa commission with refer- 
ence to that 

Under the old procedure, in order to get at those situations, you had to 
have a border line complaint filed by a border-line city. Now, then. If this fight 
were kept up long enough, or if they kept going around the border of the 
State with those complaints, taking one city after another, they could cover 
the situation. For instance, take the State of Illinois, which is a good 
illustration because it is surrounded so well by competing border-line cities. 
You have the city of Bvansville, Ind., and the city of Terre Haute, Ind., both 
doing an immense amount of business in Illinois. Then, you have the cities 
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of Paducah and Louisville, Ky., both doing considerable business in Illinois. 
Then you have St. Louis and other cities in Missouri doing an immense amount 
of business in Illinois. You have Keokuk, Duluth, and Davenport, Iowa, all 
doing business in Illinois, while in Wisconsin, Milwaukee and Madison do busi- 
ness in Illinois. Now, if you took the time to work the thing out with these 
long series of complaints, you would ultimately meet the whole situation before 
tlie Interstate Commerce Conunission. You could meet it with these long 
series of complaints, but unless you did that, and until you did that, you would 
not get anything but a crazy quilt and patchwork adjustment, instead of the 
complete adjustment that I have spoken of. You have got, for instance, the 
perfectly absurd result that was had in Illinois, in the Business Men's League 
and St. Louis Passenger Fare cases, where, as I have said, the commission was 
driven under the complaints filed by St. Louis against East St Louis to say 
that St. Louis was discriniinated against, because, of course, business men in 
St. Louis could not be compelled to pay 2.4 cents per mile, that being the inter- 
state rate, to go into Illinois, while Eiast St. Louis was going into the same 
territory, or its jobbers were sending their salesmen into the same territory, 
upon the 2-cent rate of the State of Illinois. Therefore, they removed that 
discrimination as to East St Louis, but, as I pointed out, they had to leave 
It alone as to the rest of the State. 

The Interstate Commerce Commission, when they made this supplemental 
report, restricting the order to East St Louis, said that it was perfectly 
obvious that they were simply shoving the point of discrimination to the next 
city east of East St. Louis. A very homely illustration of the point in that 
case is this: You sometimes see a wrinkle in a tablecloth, and there are two 
ways of getting at it. You can either smooth the whole wrinkle out, or can 
wipe it out entirely, or you can take your finger and shove the wrinkle along. 
Now, that is what they did — ^they simply shoved the wrinkle along a little bit 
cast to the next station, or to the next station east of East St Louis. That 
did not eliminate it at all, and, in the very nature of things, they could not 
eliminate it, apparently, in the light of what the Supreme Court held in the 
Wisconsin case. 

I will say to you frankly that while the Wisconsin case was reported as a 
great victory for the railroads, it was a very serious disappointment, or it 
certainly was to me, and I had something to do with that case, because I had 
thought we would convince the court that this order in the Wisconsin, case, 
State-wide as it was, could be justified under old section 3 and under the old 
so-called Shreveport doctrine, wholly independently of section 15a. Colonel 
Thom and I argued that at great length to the court, but we failed in that, 
and we may just as well face that fact. I want to be frank about it. The 
court, apparently, has never said that you can not hope to get a State-wide 
order under old section 3, but in the light of the Wisconsin case, I do not 
believe that it would be possible for us practically to make the proof in one 
proceeding under section 3 that would justify that. , ^.^ 

In passing, before I leave that thought, I want to say that not only did 
they in this St. Louis and Bast St. Louis situation, restrict the remedy to 
East St. Louis, thus establishing the point of discrimination at the next 
station east of that point, but we were also restricted, or compelled to confine 
the removal of the discrimination and the readjustment of the rate to the 
main lines serving St. Louis and Chicago. That meant lines that were bounded 
on the north by the Burlington and other lines, and on the south by the 
Chicago & Eastern Illinois Railroad, which swings around through the 
eastern part of the State, and then goes into Bast St Louis and St Louis. 
Therefore, as you can see, it represented a kite-shaped zone right up through 
middle Illinois, with St Louis down at the southwest corner and with 
Chicago in the northeast comer. In that zone you had from East St Louis 
th's 2 4 cent fare, and in all the rest of the State of Illinois, and even in the 
rest of that zone, you had the 2 cent fare. That was a perfectly absurb 
rate adjustment. I do not care what the law is, I say that that was a 
Derfectly absurd situation to create as a matter of rate making. It can not 
endure long. If time permitted, I could take up the South Dakota Expr^s 
case and show you the same situation. I have endeavared to show by the 
Missouri River and Nebraska case the same propositions. 

Some one might ask why we should insist upon a State-wide readjustment, 
or why we are not getting all that we are entitled to when we get this 
narrow readjustment to meet those competitive conditions. Now, can anyone 
explain to me why In the State of Illinois you should have a kite-shaped 
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zone all through the State where you have a 2.4-cent. ftire only from the city" 
of East St. Louis, while in all of the rest of the State you have a 2-cent 
fare? I would be glad to have that explanation. 

Anybody who knows anything about it knows that passenger fares are 
made on the flat mileage basis. That is a situation where the conditions of 
transportation are exactly the same, both State and Interstate, and it has 
been found so over and over by the Interstate Commerce Commission in 
those recent cases. The passengers ride on the same trains, sit on the same 
seats, and all that sort of thing. Of course, there is always a controversy as 
to whether the State traffic costs more or less than the interstate traffic, and 
experts can demonstrate that either way; but when you get through, you 
come to a situation, where, as a result of the rebuying practice that I 
demonstrated to you the other day — ^that is, the practice of rebuying at State 
lines — ^you not only divert revenues, as I said the other day, but you break 
down the interstate adjustments. Past history shows that the carriers can 
not maintain their interstate passenger fare basis for a long period of time 
on a higher basis than the State basis. History shows what happened when 
the State legislatures of 1917 passed those 2-ceut passenger fare laws. It shows 
that ultimately the carriers were obliged, because of this rebuying, to change 
their rates and go to the 2-cent basis. Now, we may assume for the sake of 
the argument that 3.6 cents is a reasonable interstate passenger fare. I am 
not here to defend that proposition, but the Interstate Commerce Commission 
has found that to be the fact, and whether it is 3 cents or 3.6 is immaterial 

Mr. Newton (interposing). Perhaps they do not travel on the trains. 

Mr. Scott. We have this, and we must accept it, whatever it is. It has been 
prescribed by the proper tribunal to be a reasonable interstate fare. Obviously, 
if you are going to have Federal domination of interstate commerce, you can 
not permit any system of rate making by the States that will break it down 
or that will break down that interstate fare, whether it is 3.6 cents or 3 cents, 
or whatever it is. Yet, inevitably, they will break it down if you do not pro- 
vide some adequate State-wide method of dealing with it. You can deal with 
it in a State-wide way, as I have said, under section 3, or under the Shreveport 
doctrine, if you have the patience, time, money, and energy to keep pounding 
at it, as was done over a period of nine years, carrying it up and down and 
across the State and everywhere else. 

I had supposed that when Congress wrote that prohibition into section 13>4 
of the act it knew exactly what it was doing, and it was doing something 
different from what it had ever done before. At any rate, that was argued 
before the court, and the court so held, as you know. We are here now to say 
that you ought to give most serious consideration to any amendment to or 
changes in this law which will take away from the carriers the protection that 
is implied in that power or prohibition and in the right to initiate litigation 
or hearing or of asking the commission to investigate these situations. That is 
very important. 

Mr. Johnson. When that bill passed the House, the House was not per- 
mitted to discuss it, because it was passed under a gag rule that prevented 
many of us from saying a word about it. 

Mr. Scott. Of course, I can not undertake to say whether Congress under- 
stood it or not. That is something that does not lie within my knowledge. I 
can only speak of it as a lawyer and as the courts have interpreted the lan^ 
guage of the bill. If you take away this prohibition and take away the right 
of the carrier to complain, as Mr. Benton*s bill does, you will be putting us 
right back on that old, inadequate system. Now, you may say, "That is all 
right; you are making a tearful plea for the railroads, but how about the 
rights of the shipping public? " 

How are they concerned with this? I think, perhaps, the best exposition of 
the whole thing is to be found in the report of the Interstate Commerce Com* 
mission in tlve Illinois Discrimination case (59 I. C. C. 352), opinion by Com- 
missioner McChord, who is now Chairman McChord, and in the discussion in 
the Supreme Court of the United States in the Wisconsin case. I can not 
hope to make plainer the argument in support of this language and of the 
necessity of this than the statements in those two cases. I am not going to read 
at length from them, because time will not permit. I do trust that the com- 
mittee will read both the report of the commission in the Illinois case and 
the discussion in the Supreme Court in the Wisconsin case on this very 
proposition. 
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In the Illinois case before the commission Mr. Chairman McChord deals 
Tery fully with the whole proposition, and just reading brief excerpts, for 
example, at the bottom of page 361 and top of 362 of that report he says this : 

" The term * commerce * covers the entire field of transportation " — 

He is discussing the means of section 13-4 — 
** the traffic itself and all the instrumentalities and means of carrying it on. 
The language used is certainly broad enough to cover every discrimination 
growing out of the relation between intrastate and interstate commerce which 
injuriously affects the latter." 

Then, at page 363, he uses this language : 

•* The terms of the act are sufficiently broad to forbid unjust discrimination 
against interstate commerce witliout reference to particular persons or locali- 
ties. Considering the conditions existing at the time of the passage of the act, 
the purpose of the act to correct those conditions, and the legislative scheme 
adopted by Congress to carry out that purpose, we have no doubt that Con- 
gress meant to give full import to the langiiage used, and that the prohibition 
against * undue, unreasonable, or unjust discrimination against interstate or 
foreign commerce ' is not limited to particular persons or localities, but is 
applicable to such discrimination against the interstate or foreign commerce in 
their broad definitions." 

I must ask permission to read just briefly from page 364, beginning at the 
bottom of page 363 : 

** This construction of the act can not be said to be an encroachment on State 
rights. The power to regulate interstate commerce was granted Congress 
chiefly as a means of protection against commercial hostilities and reprisals 
between the various States which overwhelmed the confederation and threat- 
ened the commercial destruction of some of the States. The existence of that 
exclusive power in Congi-ess is of greater importance now than at the time of 
the adoption of the Constitution, for the protection of the States themselves. 
To-day railroads run the length and breadth of the country. Many of the 
roads traverse with their own lines a number of States. Even though a 
carrier's rails may be confined wholly within a State, it is ordinarily an im- 
portant link in the transportation of commerce from and to other States. Each 
State, therefore, is vitally interested in the transportation conditions in the 
other. A narrow or selfish policy with respect to the transportation instru- 
mentalities within a State may cripple or suppress the commerce of the other 
States. 

" It was stated on argument that about 31 States had permitted the same 
increases in fares as we fixed in Increased Rates, 1920, supra. Are the trans- 
portation facilities of these States and of the Nation to be put in jeopardy by 
reason of the failure of the other States to conform to the plan adopted by the 
Congress for the welfare of the Nation as a whole? The States gave to Con- 
gress the power to protect and promote the instrumentalities of interstate com- 
merce and as the States' right they look to Congress to exercise that power." 

There is a lot more language in there that I will not pause to read. But I 
want to read briefly from the Supreme Court in the Wisconsin case, page 9 of 
the pamphlet copy which I have. The court, in commenting on the transporta- 
tion act, said : *' It is manifest from this very condensed recital that the act 
made a new departure. Theretofore the control which Congress through the 
Interstate Commerce Commission exercised was primarily for the purpose of 
preventing injustice by unreasonable or discriminatory rates against persons 
and localities, and the only provisions of the law that inured to the benefit of 
the carriers were the requirement that the rates should be reasonable in the 
sense of furnishing an adequate compensation for the particular service ren- 
dered and the abolition of rebates. The new measure imposed an affirmative 
duty on the Interstate Commerce Commission to fix rates and to take other 
important steps to maintain an adequate railway service for the people of the 
United States. This is expressly declared in section 15a to be one of the pur- 
pc^ses of the bill." 

Now. note this if you please : . 

" Intrastate rates and the income from them must play a most important 
part in maintaining an adequate national railway system. Twenty per cent of 
the gross freight receipts of the railroads of the country are from intrastate 
traffic, and 50 per cent of the passenger receipts. The ratio of the gross intra- 
state revenue to the interstate revenue is a little less than 1 to 8. If the rates 
on which such receipts are based are to be fixed at a substantially lower level 
than in interstate traffic, the share which the Intrastate traffic will contribute 
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will be proportionately less. If the railways are to earn a fixed net percentage 
of income, the lower the intrastate rates the higher the interstate may have to 
be. The effective operation of the act will reasonably and Justly require that 
intrastate traffic should pay a fair proportionate share of the cost of maintain- 
ing an adequate railway system. Section 15a confers no power on the com- 
mission to deal with intrastate rates. What is done under that section is to be 
done by the commission *ln the exercise of its powers to prescribe just and 
resonable rates/ " etc. 

Without reading any further, it has seemed to us from the beginning that 
there is no more effective way of discriminating against interstate commeree 
than for a State to insist that the people within its borders shall be carried 
at 2 cents a mile when everybody knows — ^and most people concede — that such 
a rate is confiscatory. That for a State to insist upon a lower general level of 
rates than is found necessary and reasonable for interstate traffic is the most 
effective way in God's world to discriminate against interstate commerce. And 
nobody, through all this long line of litigation and all these cases — I have not 
heard a soul in oral argument, in brief, or in testimony undertake to Justi^ 
these 2-cent fare statutes, not a soul. There can not be found a scrap of tes- 
timony anywhere, I venture to say, in any of these proceedings where anybody 
has ever suggested that such a fare is reasonable ; and yet the logic 

Mr. Newton (interposing). Reasonable at any time? 

Mr. Scott. I mean at this time. 

Mr. Newton. Oh, at this time? 

Mr. Scott. I would not go so far as to say " at any time.*' But I am talking 
of now — you must remember that these statutes go back to 1907. 

Mr. Newton. I know they do. I just wanted to correctly understand you. 

Mr. Scott. No ; I would not make the statement so broad as that. But, as I 
say, we have never found any suggestion of that kind ; and it comes down, it 
seems to me, as the court well said in Wisconsin case and Commissioner 
McChord said in the Illinois case, if the State does not contribute its fair pro- 
portion of the revenues to be earned by this national system of railroads, then 
interstate rates have all got to be put on a higher level still. The spread 
between the two sets of rates becomes greater; the discriminations become 
greater; and the whole system becomes, of course, chaotic and absolutely im- 
practicable, because you get the rates up, where it has b^oQ suggested they have 
now come, to the point where instead of having an earning capacity they dis- 
courage traffic and result in lower returns. 

Mr. Newton. As I understand your position, the principle of this discrimina- 
tion against interstate commerce, as such, is to avoid the necessity of a large 
number of proceedings in order to correct discriminations. 

Mr. Scott. And to permit State-wide orders to be made where the facts 
justify? 

Mr. Newton. Yes. 

Mr. Scott. Yes, sir. 

Mr. Newton. That is the present effect of it? 

Mr, Scott. Yes, sir. 

Mr. Newton. Has it any other effect so far as it now appears to you? 

Mr. Scott. I do not now recall that it has. I have looked, and I think we 
must look at it frankly, as primarily in the interests— if you want to put it on 
that narrow basis — of the carriers; that is, of the carriers' revenue. But we 
say that Ultimately, of course, is in the interests of the whole people and of the 
whole effective national system of railways. It seems to be thought in some 
quarters that a suggestion that anything is going to increase the revenues of 
the carriers is to condemn it. But, of course, the carriers can not serve the 
people of this country if they do not have adequate revenue, and how they are 
going to get adequate revenue without some system of this kind I do not know. 
It may be suggested that they have gotten along pretty well in the past. But 
the fact is that for 20 years the carriers of this country have been trying to 
get the general rate levels increased and they have not succeeded very well up 
until this legislation was had and these investigations made. 

I am going to give a little later some figures of those cases and those rate 
increases. 

There is much more I would like to say on this subject. I would like to go 
into this question of revenues 

Mr. Newton (interposing). When I interrupted you were going to say 
something about that -provision of H. R. 11822 in reference to not only doing 
away with the discrimination against interstate commerce as such — that is one 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 771 

of the provisions in my bill — but making It necessary to proceed first to remove 
a discrimination by going before the State commission. 

Mr. Scott. Yes. Your bill, as I understand it, sir 

Mr. Newton (interposing). The statutory rate? 

Mr. Scott. Yes, sir. 

Mr. Newton. I recognized the fact that a statutory rate is the wrong way of 
fixing rates and therefore made no change in the law as to those rates. Juris- 
diction is before the Interstate Commerce Commission. But as to the ordinary 
action by the State railroad commission, the carrier must first proceed to re- 
move the discrimination before the local tribunal 

Mr. Stem (interposing). Yes, sir; as I understand your bill, the proposal 
is tliat the Interstate Commerce Commission In those matters — excepting the 
statutory situation — shall exercise an appellate Jurisdiction after the State 
commission has first 

Mr. Newton (interposing). Appellant, in effect; yes. 

Mr. Scott. Reviewing Jurisdiction. I speak of '' appellate '' in the sense it 
is a review of the action of the State commission. I am trying to say to yon, 
sir, that if it were constitutional and were otherwise feasible, I can see, per- 
haps, something of advantage, after a long series of years, in working out some 
scheme of that kind. But without understanding — ^because it would take a 
better lawyer than I am to do so — to say what the courts will do with that 
provision, I do suggest that the commerce power — the power of the Congress 
to regulate interstate commerce up to this point — ^has always been, of course, 
restricted to that clause in the Constitution which confers that power spe- 
cifically on you to regulate interstate commerce, and that in the Shreveport 
case and in the Minnnesota rate case the courts have been careful to say that 
that power did not extend to State rates at all, except In the matter of their 
relation to interstate rates. 

Now, these bills, as I understand them — ^practically all of them — and these 
suggestions involve, as I said the other day, the conferring of this additional 
power upon the Interstate Commerce Commission, which may be said, of 
course, to be a limitation of its power -to regulate interstate commerce; but 
yon do confer upon the Interstate Commerce Commission the right, the power, 
and the duty in given cases to determine whether State rates themselves are 
reasonable. 

Now, as I tried to point out earlier in my argument, the South Dakota 
express case has a very clear statement of the thought by Mr. Justice Brandeis 
that the reasonableness of those State rates has nothing at all to do with the 
question of discrimination; that there is a zone of reasonableness, where the 
State rate may be reasonable, and where the interstate rate may be reasonable. 
So that reasonableness becomes immaterial if State rates are separately con- 
sidered. As Justice Hughes said in the Shreveport case, in 234 U. S., it is not 
the State rates separately considered that the Interstate Commerce Commission 
or even the Congress has a right to deal with. But it is that rate in its relation 
to the interstate commerce and the interstate rate. 

When you begin to talk about the reasonableness of State rates separately 
considered don't you see you get entirely away from the relation to the 
interstate rates? Tou must consider them separately; you must arrive at a 
valuation of the property devoted within the State to transportation purposes, 
to operating conditions, to the net return, the physical condition, and all those 
things, and I merely suggest, sir, that very careful consideration be given to 
the constitutionality in the first place of imposing upon the Interstate Com- 
merce Commission the power to determine reasonableness of a State rate. 
Is that a regulation of interstate commerce? Perhaps it can be Justified as 
such. Can it be said it is a necessary Incident to the regulation of interstate 
commerce? I have very grave doubts about it. 

But even though that be conceded you must consider the next proposition, 
namely, has the Congress the power to confer upon a State tribunal the 
duties, the obligations, the right to determine this Federal question, namely, 
the relationship — ^because your bill, sir, proposes to do that, as I understand 
it; that is, that the State commission shall not only determine the reasonable- 
ness of the State rates — the exact word escaped me that Is used there; it is 
** prejudice ** or something in section 5 

Mr. Newton (interposing). The question of the reasonableness and pref- 
erential character. 
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Mr. Scott. "Preferential character" is the phrase. The question of the 
preferential character; that is, the relationship- 
Mr. Newton (interposing). Yes. 

Mr. Scott. You confer now and propose to confer upon the State commission 
the power to determine a Federal question. I am not saying that that can not 
be done. I, of course, have in mind the Liquor cases, etc. I think, however, 
they are possibly distinguishable. I am rather just raising the question than 
asserting an opinion. 

Mr. Newton. I appreciate it is a very nice question. But at the same time 
It seems to me that we must get around some way or other to the point where 
we are going to have some tribunal somewhere in the locality, conversant with 
local conditions, and so on, which can pass upon these questions just as they 
have been passed upon. When we get away from that then we build up a 
bureaucracy down here that I think we all want to avoid. 

Mr. Scott. Of course as I understand the law the local tribunals have never 
had the power to determine this question of relationship between their rates 
and the interstate rates, and the moment you confer that power upon them 
you know, of course, you delegate to them a function which is really a Federal 
function and which, as said in the Shreveport case, had to be determined by 
the standards set up by Congress and determined by the Federal tribunals. 

If I have made my point clear on that, I will not spend further time on that 
particular thing. 

I do want to direct your attention to this further provision of the Newton 
bill — I think it is section 5 — where there is the provision that you have ad- 
verted to, sir, that where a State statute fixes these rates — 

Mr. Newton (interposing). Yes. 

Mr. Scott. That the Interstate Commerce Commission can take primary 
jurisdiction, as I understand it, in those cases? 

Mr. Newton. Yes. 

Mr. Scott. I have two points I want to make on that. First of all I 
want to direct attention to the fact that your bill sets up a different standard 
entirely there than the standard in the preceding section. In the pre- 
ceding section the standard is, is the rate reasonable and Is it of a preferential 
character? 

In this section the standard that you set up is, do the rates constitute an 
undue burden upon interstate commerce? 

In other words there appears to be a shifting of the standard of the test to 
be made. Without further conmient, it seems to me, that there is an in- 
consistency between the two, that the standard ought to be uniform; that the 
language ought to be uniform in both sections whichever language you do 
adopt; and that you ought not in one case to say "reasonableness and pref- 
erential character " is the test and in the next section to say " undue burden 
upon Interstate commerce " is the test. 

I have further observation to make upon that section, and it is this: That 
in the State of Nebraska, for example, where the State commission had full 
power over freight rates, there was an earlier statute, the old Aldrich bill, 
but they have got away beyond that and reduced the rates below the Aldrich 
law, so that the State commission had jurisdiction over the freight rates. We 
got just as unsatisfactory, and I think unfair and inequitable results as we got 
on the passenger fares in those States where they were hidebound and tied 
down by the 2-cent fare laws. 

Notice that the Nebraska commission, with full judisriction over the 
situation as to freight rates, undertook to make this separate valuation of 
its own on the properties of the carriers in the State of Nebraska, disagreeing 
with the interstate view, if you please. 

That is not a fair statement. But they made a valuatton of their own 
and concluded that instead of being entitled to 35 per cent increase in intra- 
state rates as the Interstate Commerce Commission had said we were 
on interstate rates, 2.5 per cent was all we needed ; and that, as I pointed out, 
the Interstate Commerce Conofraission found wholly erroneous and found it 
prejudicial and discriminatory, and gave us an order there, and the lower 
courts gave us a decree, and the Nebraska conunission, as was stated to you by 
its chairman, decided not to litigate but to take the decision of the court in the 
Wisconsin case as controlling. 

So that the point I am trying to make is that you may get, even where 
these commissions have those powers, as shown by actual practice, just as 
unsatisfactory results, at least to the carriers, I take it, it is also fair to say 
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as shown, by the action of the Interstate Commerce Commission and the 
courts. 

So that it has seemed to me that those were possible objections to those 
provisions to the bill. 

There were other comments that I would have made on that if I had longer 
time, and on other sections, but this will be taken up by other witnesses. 

Passing from the Newton bill. Much that I have said about the Hoch 
and the Newton bills and, in general, on these subjects can be applied to the 
Sweet bill — the Sweet bill, of course, goes the whole limit. Without my reading 
it I think you will take my statement that the Sweet bill absolutely relieves the 
Interstate Commerce Commission from any effective regulation of State rates, 
even though they are discriminatory against interstate commerce. It is a 
very far-reaching bill. If you pass that bill I think no one will dispute the 
proposition that you will repeal the Shreveport doctrine completely. You do not 
modify it and nullify and hedge it about as to these other bills, and, as I claim, 
practically destroy it at least, but you destroy it absolutely beyond any possi- 
bility of its recovery. 

Mr. Newton. Which is the companion bill in the Senate? 

Mr. Scott. The Capper bill in a rough way ; the Nicholson bill in the Senate 
is the companion of the Hoch bill, -and the Capper bill, although not identical 
with the Sweet bill, is in a general way the companion of that bill. 

I think I shall have to let the Sweet bill go with that observation and take 
up Mr. Benton*s proposals for an amendment, which I had promised to discuss 
in answer to a suggestion from Mr. Hawes the other day. 

Mr. Benton shifted around, as you will note and as I have already com- 
mented. He started out with a suggestion which was similar to the suggestions 
in the Hoch bill, namely, the limitation of the right of the Interstate Commerce 
Commission to find these situations discriminatory until they found the State 
rate both unreasonable and noncompensatory. He abandoned the noncompensa- 
tory requirement finally on the last day of the hearing here, and at pages 
504-505 of the hearings before the committee, as I understand it, appear his 
final views. It is a little bit hard, sometimes, to keep up with Mr. Benton in 
these matters. I have had considerable experience with him and he, like 
myself, talks a good deal and at length, and sometimes shifts his ground, and I 
may not be quite up to date on him. 

Mr. Merbitt. You are not admitting that you are shifting ground? 

Mr. Scott. I do not admit that I shift ground. I do not feel as though I do. 
But I do not say that in a way of criticism. I think it is commendatory that 
Mr. Benton, upon further investigation of these recommendations, has concluded, 
apparently, that the requirement that the State rates should be found com- 
pensatory ought to be eliminated, and I do not make that observation in the 
spirit at all of meaning a criticism. I make that observation because I do not 
want him to come back here, as he did before the Senate committee, and say 
that because we have not commented on something that he- said somewhere 
that we concede it, because it is a pretty big job to 

Mr. Graham (interposing). I would suggest that you enter a general denial. 

Mr. Scott. I think I will follow your suggestion and enter a general denial 
as the safe way to do. He construed our silence over before the Senate com- 
mittee in a most absurd way because we had not commented upon one of his 
suggestions. He said, " Lo, and behold, they have not a single thing to say ; 
they accept it." I do not accept anything he proposed to do in the way of 
changing this law. He proposes to destroy the Shreveport doctrine — he does 
not admit it, but that is the practical effect of what he proposes to do. 

Hurrying on to a criticism of his proposals, he starts out first of all and 
wants a declaration of the policy of Congress, at the bottom of page 504 of 
your hearing : 

"That it is hereby declared to be the policy of Congress to recognize the 
rights of the several States to exercise full and final jurisdiction over the 
internal commerce of such States, respectively, and over the rates and services, 
applicable to the transportation of the same, subject only to the necessary 
protection of interstate commerce provided for in paragraph (4) of section 13 
of this act" 

What is "the necessary protection of interstate commerce." There is a 
new clause for you to determine or for the courts to define, and we might start 
on a new course of Investigations to find out what "necessary protection of 
interstate commerce " is. 
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You will find at page 524 of your hearings two very pertinent suggestions 
that the legislation might very well be so accurately framed and phrased as 
not to necessitate, what this language attempts to state, a general declaration 
of policy on that subject, and with that observation I leave that particular 
suggestion. 

He passes on, at page 505 of your hearings, to a concrete amendment of sec- 
tion 13, paragraph 4, of the act ; and without reading it at all I undertake to 
say that he strikes at the right of the carriers to petition to the Interstate 
Commerce Commission to make these State-wide investigations that section 
13-n3 of the act gave, and which I have tried to point out are so essential to 
an adequate regulation of the rates, because, while we fully recognize the 
right of the shipper and the right of the public in this situation, we fully 
recognize that you can not consider alone the rights of the carriers. We do 
insist that not only are the carriers entitled to this right to bring these com- 
plaints to the attention of the commission but often they are the best situated 
to do it ; they are the most familiar with the situation. They are often, as I 
have said, unwilling violators of the law, unwilling discriminators against 
interstate commerce, because they are under the mandate of the State authori- 
ties and State standards to impose these charges. I do not find in these hear- 
ings — I may have overlooked it — ^but I do not find anywhere any explanation 
of Mr. Benton of why that clause is dropped out, but dropped out it is. And 
we say that not only the carriers, with the tremendous loss of revenue that we 
suffer from these situations, not only are they entitled to make these com- 
plaints but the welfare of the whole people and the maintenance of a national 
system of railways suggests that they have that right. 

When he gets further down here he dropped out the noncompensatory test 
and simply asks that the State rate first be found unreasonable before it be 
set aside, and I have covered very fully my contentions on that in my dis- 
cussion of the Hoch bill, where the provisions are similar. 

Then he repeals section 15a, of course, in toto; and so does the Sweet bill 
repeal that in toto. The Newton bill makes modifications of it which really 
take all the punch out of it, but I did not comment on them. 

Perhaps what I have said in a general way on these other subjects will 
excuse me from going into an elaborate discussion of why 15a ought not to be 
repealed. I have tried, I think, by my other arguments to cover that; that Is, 
the fact that it has always been the law that we were entitled to a fair return ; 
it has always been the practice of the commission in these general rate questions 
to investigate this question of fair return. What 15a does, however, Is to 
impose, as we say, this duty on the commission in the interest of the national 
system, etc., to initiate these rates; and we say it is a wise provision that in 
any event this act has not yet had a fair test under normal times, and that it 
ought to be given that fair test before any amendments are made. 

Mr. Newton, You have spoken of the* general rate situation and the neces- 
sity of some such provision as discrimination against interstate commerce as 
such to take care of that situation. By reason of these horizontal rate in- 
creases that we have had during the past five or six years, has not that brought 
home — ^not to the railroads but to shippers — a crazy -qui It situation which you 
are asking us to permit to stand until in due course of time, through a period 
of some seven or eight or nine years, these rates can be readjusted and rees- 
tablished? Heretofore it has been the railroads that have suffered because, 
for example, of a wholesale method of removing discriminations, because of 
these horizontal freight rate increases, it is the shipper that is suffering from the 
wholesale method of getting rid of them. Is not that about the situation? 

Mr. Scott. Unquestionably, Mr. Newton, as I tried to concede, I think, yes- 
terday, any horizontal increase of rates, whether made under 15a or made, as 
they were sometimes made before 15a, may result in disturbance of differentials 
and in individual discriminations and injustices. The only answer to which, 
the obvious answer to which, is, it seems to me, these railroads were con- 
fronted with a crisis — you must not overlook that at all. Everybody conceded 
freight rate had to be increased. We could not take individual rates up one 
by one and readjust them. 

Mr. Newton. We all admit that. But now it has been done, and this com- 
mittee sees this discrimination. 

Mr. Scott. Yes. 

Mr. Newton. And the shippers are deprived of their markets, now, and we 
are trying to create a remedy, but, if I get your position, you maintain we 
ought not do anything at all. 
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Mr. SooTT. I say you should not do anything at all, for the reason that 

Mr. Newton (interposing). You say it is going to- take some years for the 
railroads to do anything? 

Mr. Scott. No, sir. These readjustments are being made right along very 
rapidly. You must remember that the Interstate Commerce Commission has 
canceled these offensive freight orders already in five States. It is the freight 
orders they are kicking about, is It not, particularly; it is not the passenger 
fare orders? 

Mr. Newton. It is the freight orders 

Mr. Scott. Well, sir, in five States they have already been canceled. I have 
named those States before, and I will not stop for it now. So that those State 
commissions in those five States are in just as full control of the situation 
as they ever were. Mr. Fletcher gave you an illustration of what Mississippi 
has already done here yesterday. He mentioned the Wisconsin situation. I 
mentioned, I think, that Iowa commission has greatly reduced coal rates, in 
spite of the fact that Governor Kendall said they were obliged to come to 
AVashington to correct their local freight rates. They have had control in Iowa 
all the time of those rates, and these adjustments are going on. 

It is no secret that these State commissions are going to get very active 
now that the power has been restored to them to straighten out these situations 
under the limitations laid down in the Wisconsin case. 

I started out not attempting to deny, for Instance, that there are Inequalities, 
and inequalities in this adjustment, and there always will be, I do not care who 
makes rates or under what laws. But they are going to be ironed out. 

Mr. Newton. There are a maximum of them now. 

Mr. ScoTT. There are unquestionably a maximum of them. I think it Is 
now worse than It will ever be, unless we get Into another World War or 
something of that sort. 

Just concluding on Mr. Benton, I want to say this, that what Mr. Benton 
proposes Is that the dominant power, the Federal power, shall be so hampered 
as not to be able to dominate; that the standard fixed by the subordinate 
power shall be followed by the superior power, because he proposes that the 
reasonable State rates shall be the standards; that the national system shall 
be at the mercy of 48 political subdivisions, and that a theoretically coordinated 
system shall actually be a chaos. That is just what Mr. Benton's proposals 
come to when you analyze them, and you can not get away from that. 

I see my time has expired, and I have not yet given Mr. Huddleston the reply 
that he called for. 

Mr. Pabker. It was that you might reply to Mr Huddleston that we arranged 
for you to proceed until a quarter of twelve without interruption. 

Mr. Scott. I thought I was to stop for cross-examination. 

Mr. Pabkeb. I was trying to protect that until this time. 

Mr. Huddleston. I asked a question two days ago, and I have been waiting 
very patiently for an answer. 

Mr. Scott. I am prepared to answer that Mr. Huddleston two days ago, 
as I understood him, asked to be informed as to the various cases in which 
the Interstate Commerce Commission had granted these horizontal. increased in 
rates. Did I correctly understand you? 

Mr. Huddleston. Yes. 

Mr. Scott. I will have, of course, to give it in outline. The carriers started 
In as early as 1900 — that is, 22 years ago — to try to convince the Interstate 
Commerce Commission that the interstate freight levels were too low, that they 
were not earning adequate returns upon their property ; and in 1900 they began — 
but I will begin with 1903; and you will find reported in a case entitled Re 
Proposed Advances in Fregiht rates (9 I. C. C, 382), a case where the commis- 
sicm, after a very exhaustive investtigation ; that is, considering the practices 
at that time, denied requests for general advances. They did allow advances in 
official classification territory, that is, the territory east of the Mississippi and 
north of the Ohio River. In that territory they allowed certain advances, and 
they were usually just restorations of rates that had theretofore been in effect. 
then through the mad race of competition the rates were reduced, getting back to 
the old standards. 

Mr. Huddleston. Were they blanket or horizontal or wholesale raises. 

Mr. Scott. They were not horizontal in the sense that all commodities were 
Involved. They then fixed definite rates. It went back — I can not take the 
time to go into the details of it, but the reference will give you that. For ex- 
ample, there was a 15 cent rate on iron articles, and they went back to say. 
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20 cents, which the rate up to a short time before, when competition Imd 
reduced it Those articles on which they allowed advances were iron articles. 
You will find that on page 439, of the (9 I. C. C. report) ; packin{;-liouse proil- 
ucts and dressed meat ; and tliey denied advances on grain and grain products. 
That was a very trivial case, as you can see, as a matter of fact. 

Then you come down to 1910, when the carriers of the whole United States 
asiced the Interstate Commerce Commission for general Increases in rates, upon 
the plea that their credit was being impaired by their low earnings; that they 
were not getting an adequate return, and they asked for these general advances. 
You will find the Eastern cases so called, covering the advances in rates iu 
eastern territory in (20 I. C. C. 243), and those covering advances in rates in 
Western territory In (20 I. C. C, 307) ; and the Interstate Commerce Commis- 
sion, after a very exhaustive investigation of those cases, looking into the value- 
of the property of the carriers devoted to transportation piurposes. the question 
of their fair return — ^and this, mind you, was away before 15a was ever heard 
of — reached the conclusion that the carriers were not entitled to those advances 
and denied them in toto in both territories. 

Those are very illuminating cases on the wliole subject of rate regulati<m. 
The Eastern case was written by Commissioner Prouty and the Western 
case by Mr. Commissioner Lane. You will find a lot of traffic philosophy In 
there, and some of it we carriers did not like very well. 

Then the next effort was made in 1914, in the so-called Five Per Cent case re- 
ported in 31 I. C. C, page 351. In that case the carriers in what is known as 
C. F. A, territory ; that is, roughly the territory that lies between a line drawn 
from Buffalo, Pittsburgh, and Parkersburg down on the east to the Mississippi 
River, up to St. Louis, and then up diagonally across the State of Illinois to 
Chicago. That is called Central Freight Association — C. F. A. — ^territory. 

Mr. HuDDLESTON. Nortli of the Ohio River? 

Mr. Scott. Yes, sir ; you will find a map in this reference I have given, sliow- 
iiig the exact confines of that territory. That is the case in which Justice 
Brandeis — but at that time a lawyer — acted as special counsel for the commis- 
sion in the conduct of the case. The commission after exhaustive investigation 
allowed 5 per cent advance in this C. F. A. territory, in class and commodity 
rates, except cement, starch, brick, tile, clay, and plaster. This first was de- 
cided in 1914. Later, in a supplementary proceeding in the Five Per Cent case,, 
reported in 32 I. C. C, page 325, they allowed a 5 per cent advance throughout 
the entire official classification territory ; that is, the territory east of the Mis- 
sissippi River, north of the Ohio River, clear through to the Atlantic coast, 
except rail-lake and rail, lake and rail, rail and lake rates, bituminous coal 
jind coke, anthracite coal and iron ore, and rates that were held by unexpired 
orders of the Interstate Commerce Commission; that is, the commission had 
made an order on a rate, and the two years had not expired; they excepted 
them. Note that none of the western lines got any increase at that time. 

Next, in 1915, the western carriers made a very determined effort — ^I have 
referred to that case at various times in my statement here — to get their rates 
advanced. I personally participated in this case, and it dragged on for months 
and* months. It is reported in 35 I. C. C, page 497. W^e had thought that the 
wise way to induce the commission to give us increases was to look the whole 
field over and single out those commodities that we thought were not paying 
their fair share of the transportation burden, and asked for increases on them 
rather than to ask for horizontal increases on everything. Our application 
was not for a horizontal increase on everything in this case ; but we singled out 
commodities like grain and live stock. I will give you the details of it in a 
moment. We said, " Please give us increases on these rates." We lost pretty 
nearly the whole case ; we got just enough out of It to make us feel thkt we had 
maybe paid expenses. They denied our demand for increases in carload rates 
on grain ; they did allow us the increase the carload minimum weight on gralD 
from 30,000 to 40,000 pounds ; they denied our demand for increases of carload 
rates on live stock; and I may say in passing that is the common t>elief of 
traffic men that live stock has been carried in the past at rates away below 
what they ought to have been. It so happens that my own company is the 
largest carrier of live stock in the world. Our traffic men have said for years 
and have demonstrated to our own satisfaction that we are carrying it at 
altogether too low rates, but we did not convince the commission of that. And 
I speak of these things because there seems to be at this time in some quartern 
an impression that the commission just sort of automatically does anything the 
carriers ask them to do, and grants any increases they ask, whereas, as a 
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matter of fact, up to the recent increases we practically lost every one of these 
cases with the exceptions I have noted, like the Five Per Cent case. 

Mr. Mekritt. What year was this? 

Mr. Scott. 1915. It is kno\Vn as the 1915 Western Rate Advance Case. 

They denied our demand for increases on packing-house products and fresh 
meats. There lias always been a suspicion that the big packers sometimes had 
a little of the edge with the railroad traffic departments in getting their rates, 
and that they got a little lower scale of rates, maybe, than the farmers did, 
and the railroads sought to correct that situation in this proceeding by getting 
those rates up, and they failed. 

The same wsiy with rates on fertilizer. On bituminous coal they gave us, 
except in the State of South Dakota, some increases in rates. They allowed 
some increases on carload rates on brewer's rice and in the less than carload 
rates on domestic rice. 

Mr. HuDDLESTON. On account of the limited time I do not expect you to 
answer in detail. 

Mr. ScoTT. The reference will give you the details. 

Mr. HuDDLESTON. So that I may not occupy the entire time, I will ask you 
to answer as briefly as you may. 

Mr. ScoTT. The only increases of any moment allowed in that particular case 
were increases on bituminous coal, except in South Dakota, on brewer's rice in 
carload lots and on domestic rice in less than carload quantities ; on fruits and 
vegetables, carload rates; and hay and straw, carload rates; all other things 
were denied. 

Another branch of that same proceeding is recorded in 37 I. C. C, page 1. 
It is not a branch of that proceeding, but it was a companion case, the Western 
Passenger Fares case, which I referred to, in which in the same year, 1915, 
after an exhaustive investigation, the commission found that 2.4 cents was a 
rasonable interstate passenger fare in Illinois, Wisconsin, the upper peninsula 
of Michigan,. Minnesota, Iowa, Nebraska, Missouri north of the Missouri River, 
and in Kansas on and north of the main line of the Union Pacific Railway, and 
that 2.6 cents was a reasonable passenger fare in Missouri south of the Mis- 
souri River and in Kansas south of the Union Pacific Railroad. 

That was, you will recall, when most of these State fares were on the 2-cent 
basis, and we did get the interstate fares up to 2.4. 

Then next, in 1917, came the so-called Fifteen Per Cent case, in which the 
carriers of the entire country sought increases. This was after the war had 
broken out and the high cost of living was becoming manifest, and the whole 
thing was getting in confusion. You will recall the carriers went in and 
asked for a flat 15 per cent increase. That was denied the western carriers in 
45 I. C. C., 303, ecept as to coal and coke. It was denied the southern carriers 
and the eastern carriers on all commodities except as to bituminous coal, coke, 
and iron. But the eastern carriers — I mean by that the carriers in official 
classification territory — were allowed a 15 per cent increase in their class rates 
in that proceeding in 1917. 

Then came Federal control at the end of that year, the seizure of the roads 
by the Goveniraent; the action of the director general June 25, 1918, on 
general order 28, increasing the freight rates 25 per cent throughout the coun- 
try and increasing the passenger fares where they were below 3 cents to 
3 cents, both State and interstate; and then came Ex parte 74, to whch we 
bave made so much reference here, under the transportation act, in wh'ch 
they increased freight rates in the eastern district 40 per cent, in the western 
district 35 per cent, in the southern district 25 per cent, in the mountain-Pacific 
district, the far West, 25 per cent; and interterritorial rates, that is, from 
one of these groups to another, 33^ per cent. 

That, sir, I think, gives you the outline of all the general advance rate 
cases in the last 20 years. 

Mr. Hawes. Your time has been occupied with other matters, but I was in 
hopes you would analyze more closely Mr. Benton's proposals. Could you not 
do that later and submit it to the committee, and have it plnced in the record? 

Mr. Scott. Yes, sir; if my exposition has not been adequate. I will say this, 
Mr. Hawes, I think in your absence I did discuss some similar proposals in 
connection with the Hoch bill, but if the committee will permit I will be 
very glad to submit a statement analyzing them in detail. 

Mr. Hawes. Mr. Benton represented the pr«»ponents of the bill? 

Mr. Scott. Yes, sir. 
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Mr. Hawes. And when asked to give his amendments in writing he did so. 
If you would analyze them, Mr. Scott, and send them in? 

Mr. Scott. I will be glad to do so. 

Mr. Graham:. What is the attitude of the railroad companies, so far as you 
know them, as to this recapture clause? Do you want it to remain in the law? 

Mr. Scott, So far as I know, Mr. Graham, that has not been considered at all 
by the carriers of the country. I only get this by hearsay. I think there has 
been some conference among a few lines, of which my line is not one, to discuss 
the matter. I could not undertake to .state the attitude of the carriers of the 
country about it. 

Mr. Gbaham. What is the attitude of your road about it? 

Mr. Scott. As I have tried to say, we have not determined it. 

Mr. Gbaham. Not about the legality, but as a matter of law and of principle, 
does your road regard that particular section of the act with favor? 

Mr. Scott. Of course, that is a question that will ultimately have to be at> 
termined by our boar.i of directors and board of executives. I can only say 
this to you, sir, that there are many things in the transportation we did not 
like. There are things in there we did not want. The act was not entirely 
agreeable and satisfactory to us, but when it became the law it has been, I 
think I may fairly say, the general policy of the Burlington Railroad to accept 
the law and to go along with it, and I am down here now to try to abandon 
under that law a piece of railroad that the State of Colorado says it has exclu- 
sive jurisdiction of. But we are accepting the law, and while I can not under- 
take to commit our road, because that can only be by action of our board of 
directors and executives on that, I will say that the general attitude of the 
Burlington Railroad toward this law is to take the bitter with the sweet and 
to go along and see if the thing will not work out, and that was the final 
plea I was going to make to you. I do not, of course, mean by that that 1 
want to be charged with being disingenuous if later we should decide to attack 
that. I was just going to say you should keep in mind that this whole act has 
not had a fair chance; times have been abnormal, and that it ought to be 
given a fair test before you undertake to change it here. 

Mr. Burroughs. May I ask just one q-uestion right along that line? 

Would you be willing to state as a railroad attorney to what extent you think 
the recapture clause is necessarily bound up with section 15a — I mean, suppos- 
ing the recapture clause should be held to be unconstitutional by the courts? 
Would that necessarily mean the failure of 15a? 

Mr. Scott. My recollection, Mr. Burroughs, is there is specific provision in 
the act that the invalidity of any one section shall not invalidate the whole. 

Mr. Burroughs. I understand, but I am referring as a matter of policy, sup- 
posing the recapture clause should fail, would not that from your standpoint 
as a railroad lawyer make you feel like defending 15a under those conditions? 

Mr. Scott. I would think so, unless the results showed, which they have 
not yet, that the earnings were away out of proportion to what was a fair 
return. If it developed in the course of a fair trial that the earnings were 15 
per cent on the value of the property, of course, then, it might well be said that 
the law was unfair. 

I want to thank the committee for their great patience in listening to me at 
such length in the consideration of this matter. 

Mr. Parker. The committee will now stand adjourned until next Tuesday 
morning at 10 o'clock. 

(Thereupon, at 12 o'clock m. the committee adjourned to meet Tuesday, June 
13, 1922, at 10 o'clock a. m.) 

(The committee met in executive session on June 13, at which time it 
determined to suspend further consideration of H. R. 6861 and H. R. 8131 until 
such time as it decides to reopen them after the reconvening of Congress next 
December. ) 
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